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Overcoming the Constitution
lMPLEMENTING THE CONSTITUTION . By Richard H. Fall on, Jr.* Cambridge,
Massachu setts: Harvard Uni versity Press, 2001. Pp. ix, 186. $37 .50
SAIKR ISHNA B . PRAKASH**
INTRODUCTION
Constitutional law is tough to get your hands around. The Co nsti tution itself
is short and sweet and can be read in a j iffy. However, if you want to know how
the Constitut ion is interpreted and implemented in modern times you need to
know so much more. As taught by most law professors, consti tutional law
consists of examining the Supreme Court 's consti tuti onal opinions. The constitutional law that emerges fro m these opinions so metimes bears onl y the slightest
resemblance to the Constituti on itself. These opinions often pay a great deal of
attenti on to other factors (such as precedent or va lue judgments), which the
untutored mi ght have thought irre levant. ln its darker moments, the Court seems
to regard the Constitutio n as something that may eas ily be overcome by
reference to these seemingly extraneous considerati ons, rather than as the
supreme law of the land to be interpreted and implemented fai th full y.
Implementing the Constitution is Professor Ri chard Fallon's sophisticated,
fa ir-minded, and engag ing attempt to di sabuse those who mi stakenl y believe
that the written Constituti on is the onl y legitimate source of o ur constitutional
law. Fall on clai ms that descripti vely and normatively, constitutional law is not
just about reading the Constitutio n, d iscerning its meaning, and then appl ying
that meaning to concrete situati on . Instead, he argues that contemporary constitutional law more accurate ly consists of " implementing" the Consti tution by
considering various factors that do not emerge from the Consti tution's text
(hence the book's ti tle). Fall on asserts that when we desc ribe the constitutional
law that emanates fro m the courts, we should not overlook the signi ficance of
seemingly " incorrect" precedent, entrenched hi storical practices, and other adj udi cati ve norm s such as the use of va lue judg ments.2 Furthermore, Fall on notes
that judges endeavor to render practica l, eas il y ad min istrable decisions that
re fl ect the reasonable di sagreements that ex ist in society and am ongst the
government 's branches abo ut the Constitu tion's meaning and how it ought to be

* Professor of Law, Harvard Law Sc hoo l.
** Professor of Law, University of San Diego

School of Law. T he author may be contacted via
e-mai l at sprakash@sand iego.ed u. Thanks to Larry Alexander and Steven Smith fo r helpfu l comment s.
I . RI CHARD H. FALLON, JR., I MPLEM ENTING Tl-I E CONSTITUTIO (200 I ).
2. Id. at 8.

407

r

408

TH E G EORGETOWN L AW JOURNAL

[Vol. 91 :407

implemented. 3
Fallon also believes, as a normative matter, that contemporary constitutional
jurisprudence is legitimate because the people have accepted and embraced a
broader concept of the Constitution. 4 People c heri sh the rights that the courts
have teased out of the Constitution even though some of these rights seem to
have only the faintest bas is in the Constitution . A robu st understanding of the
freedom of speec h, powerful rules against racial and sex ual di scrimination , and
the controversial right to privacy all have arisen from an ex pansive notion of the
proper sources of constitutional law. Such rights would not exist but for the
mediation of seemingly extra-constitutional factors s uch as precedent and value
judgments. If these ri g hts were not enforced, there mi ght not be a popular
acceptance of our Constitution .
But once we admit that consideration of supposedly extra-constitutional
factors is entirely legitimate in constitutional implementation, Fallon insists that
we must revi sit our narrow conception of the Constitution . When we narrowly
describe our Constitution as just the "written Constitution ," we mi srepresent
what one might call the " legitimate Constitution" -the Constitution that leg itimately and actually re igns as the supreme law of the land.5 Instead, claims
Fallon, our legitimate Constitution (both normatively and descriptively) encompasses not just the written Constitution familiar to most, but al o the " unwritte n
constitution"-those additional factors mentioned above. 6 I will call Fallon's
7
conception of the leg itimate Constitution the "Fallonian Constitution. " It is the
combination of the written Constitution 's meaning and the unwritten constitution 's various elements such as precede nt, practices, and value judgments, that
actually generate the constitutional law accepted by the peopl e. To regard the
written Constitution as the sum total of the leg itimate Constitution i only
slightly better than viewing the written Constitution 's seven articles as the sum
total of the legitimate Constitution .
After Part I recounts the basic deta il s of Fallon 's book, the rest of the Review
make four general points. Part II contends that Fallon mu st articulate a much
more comprehensive account of what constitutes "acceptance" if that concept is
to leg itimate the unwritten constitution. Otherwi se, we have very little reason to

3. Id. at 40.
4. Id at 12 1- 22.
5. Id at 41. For purposes of thi s review, I will use the phrase ·'leg itimate Constituti on" to discuss the
Constituti o n that actuall y is the supreme law of the land .
6. I fo ll ow Fallon 's co nventi on o f cap itali zing the word "constituti on" in "written Co nstituti on" but
not capita li zing constituti on in the " un written co nstituti on." See id. at 8. Altho ugh Fallon be li eves that
both are leg itimate so urces of constitutional law, the differences in capit ali zati on perhaps re fl ect
Fallon 's recognitio n that the written Co nstituti on has a firm er claim to legitimacy. See id. at 123 .
7. Fallon never names the constituti on that results from the un written constituti on's med iati on o f the
writte n Constituti on. Beca use I intend to di spute Fallon 's asserti on that the Fallonian Co nstituti on is the
legitimate Constituti on, I ha ve dec ided to differentiate these two concepts by usin g di ffe rent labels. If
my critiqu e of the Fallonian Constituti on is unpersuas ive, however, the Fallonian Constituti on may well
be the leg itimate Constitution.
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reject the sensible intuitio n that the legitimate Constituti on consists of the
wri tten Constituti on onl y. Part III briefl y hi ghli ghts so me problems with the
Fallonian Constitutio n. Spec ifically, it considers w hether fidelity to both the
written and the unwritten constitutions is possible, whether the Fa ll oni an Constituti on is des irable, and whether the Falloni an Constitution counts as a constitution at all (as Fall on describes the latter term). Part IV argues that Fallon's
criticisms of ori g inalism are generall y wrong-headed or unfa ir. Most o f Fallon's
critique is better leveled aga inst the written Constituti on itself and not orig inalism as an interpre ti ve methodology. Finall y, Part V makes some brief co mments
meant to clear up common confu sion about ori ginali sm as an interpretive
theory.

l. A

S UMMARY OF I MPLEMENTING THE CONSTITUTION

Thi s Part co nveys the essence of Professor Fall on's book and is meant to be
entire ly descripti ve. 8 It beg ins by briefl y rev iew ing Fall on's de cripti on of what
the Supreme Court does in practice. It then summarizes Fall on's theory about
the normati ve and descripti ve correctness of the Fall oni an Co n titution. Finall y,
it recounts Fall on's di scussio n of alternati ve constitutional theori es.
A. T HE DESCRI PTI VE CHAPTERS

Despite Fall on's asserti on that it is di ffi cult to separate normati ve fro m
positi ve theori es in the realm of constituti onal law,9 I believe th at one can
roughl y class ify the chapters of hi s book along such lines. Chapters Four, Fi ve,
and Si x describe Supreme Court practices in imple menting the Constituti on.
Chapter Four considers the Court 's ro le in "extraordinary" cases--cases in
w hi ch the Court, rather than applying establi shed doctrine, e ither arti cul ates
10
so me new constituti onal princ iple or establi shes a new doctrinal fra mework.
11
The chapter also rev iews fi ve types of arguments th at the Court typi call y
considers in extraordinary cases, di scusses one o f those arguments in detail, 12
and rev iews certain ex traordin ary cases: Brown v. Board of Education, 13 Roe v.
8. T hu s the reade r sho ul d unde rsta nd that, un less o the rwise no ted, any state ments made in thi s Part
a re fa ith ful atte mpts to describe Professo r Fa ll on's theori es a nd asserti o ns.
9. FALLON, supra note I, al 2, 24.
I 0. Id. al 56.
11. Id. a t 45-46 (l isting the fo ll o wi ng fi ve argume nt s: "(1) argume nts abo ut the pl ain , necessa ry, o r
pe rm iss ible mea nin g of the constituti o nal tex t: (2) hi storical arg ume nts abo ut the orig in al inte nt ,
purpose, o r unde rstand ing o f constituti o nal lang uage; (3) arg ume nt s of structure o r theory th at ide nti fy
the purposes in li g ht o f whic h pa rtic ula r prov isio ns of the Co nstituti o n wo uld be most a ttractive o r
intelligible; (4) a rg ume nt s abo ut the meanin g or re levance of prev io usly decided cases o r hi sto ri call y
e ntre nc hed practices; and (5) va lue a rg ume nts instanc ing considerations of mora lity o r po li cy " )
(footnote omitted).
12. Fa ll o n d iscusses the fo ll ow ing va lue arg ume nts: " ult imate idea ls of co nstituti o nal j ustice,"
" institut io nal concern s," "costs lo go vernme nta l in te rests," "j ud ic ial man ageability a nd e nforceab ilit y,"
" ri sks of e rror in the fo g of unce rtainty," and "de mocrati c acce ptabil ity in li ght of reaso nable
d isagreeme nt. " Id. at 45- 55 .
13. 347 U.S. 48 3 ( 1954 ).
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Wade, 14 the right-to-die cases, 15 and City of Boerne v. Flores. 16 Chapter Five
catalogues seven doctrinal tests that the Court employs in individual rights
cases, 17 speculates why the Court selects a particular test when deciding extraordinary cases, 18 and then explains the Court's resumption of its historical role in
policing the subject matter limits on federal power. 19 Chapter Six addresses the
concept of ordinary adjudication-those cases in which the Court applies settled
doctrine without reexamining its wisdom.
Although the chapter primarily
describes how the Court relies upon stare decisis to avoid reexamining entrenched doctrine, Fallon also notes that it is hard to imagine how the Court
could function if it had to reconsider the validity of existing doctrine in each
case. Despite the strongly felt need to pursue the "fi rst best" implementation
of the Constitution-to reformulate doctrine that seem. erroneous-there is
more often a powerful practical need for a "second best" that allows settled
practice to triumph. 22
Though these three chapters form a good portion of the book, my only
comment about them is to agree with Professor Mi chae l Dorf's blurb on the
book's dust jacket. Professor Dorf lauds the book as "the best descriptive
account of the Supreme Court's role in recent years." If people wish to have a
more solid grasp of what it is that the Cou11 generally does, particularly in
individual rights cases, I cannot think of a more accurate sketch than that
offered in these three chapters.
Taken together, the book's other five chapters provide a norm ative justification for the Court's current practices and reasons to reject alternative constitutional theories. In the two sections that follow, I recap both Fallon 's constitutional
theory and hi s response to rival theories.
B. THE BASIC NORMATIVE THEORY

Fallon argues that rather than mere ly interpreting the written Constitutionengaging in a single-minded search for the Constitution 's true meaning- the
Supreme Court more accurately and more appropriately struggles to " implement" the Constitution. 2 3 lndeed, to characterize what the Court does (or what it
ought to do) in constitutional cases as just interpreting the Constitution is to
exclude all the other considerations the Court properly takes into account. In
constitutional cases, the Court does far more than interpret the Constitution and
enforce it according to its meaning.
14.
15.
16.
17.
18.
19.
20.
2 I.
22.
23.

4I0U.S. 11 3( 1973) .
See Washington v. Glucksberg, 52 I U.S. 702 ( I997 ); Vacco v. Quill, 52 I U.S. 793 ( 1997).
521 U.S. 507 ( 1997).
FALLON, sup ra note I, at 77- 79.
ld.at 8 1- 95.
Id. at 97- 101.
Id. at 102--03.
See id. at I02.
Id. at 102 (di cu sing "seco nd best" strategy).
Id. at 5, 4 1.
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On the other hand, " implementing" the Constitution more accurately connotes what the Court actually does. Implementing the Constitution encompasses
collaboration and compromise amongst the Ju stices ; Justices properly may
subordin ate or temper their views about the best reading of the Constitution to
sec ure a majority opinion or to project a unified front. 24 "Implementation" also
suggests accommodation of the views of the other branches of government; for
example, the Court occasionally will defer to the considered judgment of other
branches because the Constitution is meant to be implemented by the other
branches no less than the Court. 25
According to Fallon, implementation also intimates that what the Supreme
Court does is highly practical. When formulating constitutional rules, formulas,
and tests, the Court devises and implements pragmatic strategies for enforcing
constitutional values. 26 This "di stinctive ly lawyers' work" includes allocating
responsibility between co urts and other institutions of government. 27 For instance, tests often re flect the Court's judgment about an appropriate standard of
judicial rev iew of legislative or executive action. Appropriate standards of
judicial rev iew sometimes require doctrinal tests that fail to fully enforce
underlying constitutional norms. At other times, the Court will adopt prophylactic rules that ensure overenforcement of ultimate constitutional vaJues.28 Likewise, because implementation invol ves discerning what will work in practice,
the Justices mu st consider the insights of psychology, sociology, history, and
economics when implementing the Constitution. 29
Though implementation is grounded in practical reaLities, the Justices occasionally may implement " the best ' moral reading' of constitutional guarantees." 30
Fallon contends that Brown v. Board of Education 3 1 stand s as the best exampl e
of the Court playing thi s role. 32 Yet, the Ju stices need not always apply the
moraJ reading of the Constitution (as they understand the best moral reading). 33
In add ition to sometimes compromising with other Ju stices 34 and with the other
governmental branches, 3 5 the Ju stices must consider the democrati c acceptability of impleme nting the best moral read ing of a constitutional provision. 36
Fallon posits the existence of an " unwritten constitution" to explain why the
Supreme Court may appropriately implement the Constitution in a manner not
24.
25.
26.
27.
28.

Id. at 37.
Id. at 37- 38.
Id. at 5.
Id. at 5, 11 0.
Id. at 7; see also id. at 111 n.2 (c iting Joseph D. Grano, Prophylactic Rules in Crim inal
Procedure: A Q11es1io11 ofA rricle Ill Legitimacy. 80 w. U. L. R EV. I 00 ( I 985)) .
29. Id. at 8.
30. Id.
3 I. 343 U.S. 483 ( 1954).
32. F ALLON, supra note I , at 8.
33. Id.
34. Id. at 34.
35. Id. at 35.
36. Id. at 51 - 52.
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always consonant with the writte n Constitution 's meaning (howe ver understood). He believes the unwritte n constitution consists of those additional
fac tors typically relied upon in Supre me Court constitutional decisionmaking:
precedent, settled practi ces, and other adjudicati ve norms. According to Fallon,
the unwritten constitution 's fac tors do not preempt or suppl ant the writte n
Constituti on so much as supple ment or medi ate it. 37 For instance, judicial
precede nt and entrenc hed prac tices e nj oy at least limited constituti onal authority
because both may dictate resul ts in constituti onal cases di ffe re nt from the
results that would be reached under the best inte rpre tati on of the wri tte n
Constituti on. 38 Like wi se, the Supre me Court properly may be " required to make
practi cal, predicti ve, and some times tactical judgme nts" about the types of
doctrinal rules to appl y. 39 Yet, in no case may the Supre me Court appro pri ately
rely upon the un written constitutio n to trump or di spl ace a prov ision of the
writte n Constitution. 40
Fall on appreciates that merely positing an unwritte n constitution hardl y
leg itimates the use of an unw ritte n constituti on to decide cases. 4 1 He rej ects
numerous possible reasons why the written Constituti on and the unwritte n
constitution are legitimate sources of fund ame ntal law. 4 2 For instance, ori gin alism cannot explain much of the mode rn constituti onal cases that even ori gin alists seem reluc ta nt to di scard. 43 Nor can consent justify the Co urt's practi ces
because most peopl e never ex plic itly or implicitl y co nsented to the Court's
imple mentati on.44 Fall on ultim ately bases the legitimacy of the unwritte n constitution on the sam e grounds th at he believes legitimate the writte n Constituti on.
The Supre me Court's practi ces of impl e me ntati on- its medi ati on of the written
Constituti on by using the un writte n con tituti on- are leg itimate because the
people of the United States wide ly accept the resulting Fall oni an Constituti on.45
In other words, because the people accept the Fall onian Constitution they also
accept "at least some e le me nts" of the unwritten constitutio n as law.46
According to Fall on, even those who do not accept the Fall oni an Constituti on
have a mora l obligation to adhe re to it. A " reaso nably just" legal syste m
deserves support " unless there is very good pros pect of its sw ift and relati vely
non-vio lent repl ace ment by more j ust instituti o ns." 47 Because the Fall oni an
Co nstituti on establishes the rule o f law, protects indi vidu al rig hts, and safe-

37. Id. a l Ill.
38. Id. a l 11 3- 14 .
39. Id. al 11 ; see also id. al 7 (using Miranda v. Arizona as an example of the j udi cia l branch maki ng
suc h j udgments).
40. Id. at 11 I.
4 1. Id. al 11 9.
42 . Id. al 11 9-2 1.
43. Id. at 11 9.
44. Id. al 120- 2 1.
45. Id. a l 122.
46. Id.
47 . Id. at 122.
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guards po litical democracy,48 it is " reasonabl y just." 49 Therefore, we all have a
moral duty to adhere to the Fall oni an Constitutio n-both the written and
unwritten constituti ons.
Fallon anti cipates and addresses several problems with hi s asserti ons. First,
he admits that popul ar acceptance of the unwritten constitution is not as strong
or as widespread as that of the written Constituti on.50 Judges and lawyers may
embrace the unwritten co nstitution and its norms more complete ly, while other
citi zens may onl y " passive ly acqui esc [e]." 5 1 Notwithstanding these differences
in acceptance levels, Fall on argues that the Supreme Court 's persistent use of
the unwritten constituti on would be impossible unl ess there were broad public
acceptance, "at least in a minimal sense." 5 2 Second , Fallon ac know ledges that
there is uncertainty about which norm s compri se the unwritte n co nstitutio n.5 3
There is also a related problem of di ffe rent indi vidu als pos iting di ffe rent
unwritten constituti onal norms. Yet, Fallon asserts that these "di sagree ments are
not fatal to the idea of an unwritten constitution." 5 4 People a lso di sagree about
which norms are explicit or implicit in the written Constituti on, though few
doubt its legitimacy. 55 Finall y, he apprec iates that the Supreme Court eschews
open re liance on the un written constituti on. He concedes th at it is "an embarrassment to my central thesis that the Ju stices themselves might fee l constrained to
defend the ir work as interpretati on, not implementati on, and as directly li censed
and mandated by the written Constitution." 56 But Fa ll on claims that thi s di ffe rence between what the Court says and does is a proble m fo r every constitutio nal
57
theory. Moreover, any claim that judicia l dec isionmaking should re fl ect onl y
the Constituti on's meanin g conflicts "w ith other, more centra l and entrenched
elements of constitutional practice and must be rejected as error on that ground." 58
Fall on ultimately arg ues that it is impossible to pa11icipate in conventi ona l
consti tuti onal di scourse without assuming the ex istence of the unwritten consti tuti on. 59 Witho ut the Fall oni an Constituti o n's un written co mponent, we cann ot
make sense of practi ce or persuade others to accept our views about how to
reso lve constitutio nal di sputes.
C. OTHER CONST IT UT IO A L T HEORI ES CONSIDERED A D REJECTED

Bes ides co nstructing a theory meant to defend the Supreme Court 's ex isting

48. Id.
49. Id.
50. Id. at 123 .

5 1. Id.
Id. at
Id.
Id.
Id. at
Id. at
Id.
58. Id.
59. Id. at

52.
53.
54.
55 .
56.
57 .

123 .
122- 23.
124.
125- 26.
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jurisprudential practices, Fallon also assesses alternative constitutional theories.
Indeed, he begins his book with chapters on originalism 60 and Ronald Dworkin 's theory that the Supreme Court ought to act as a "forum-of-principle." 61 He
discusses both theories because each has "achieved special prominence" 6 2 and
because he borrows from each. 6 3 At the end of his book, he briefly addresses
constitutional populism 64 and an extreme version of pragmatism. 6 5
Chapter One takes on originalism, 6 6 claiming that the method is flawed .
According to Fallon, originalists claim that "for the Constitution to serve as law
that binds," the Constitution's "meaning must be fixed" by the original understanding of the Constitution 's text. 67 Thi s means that "the Justices should not
impose their own views of what would be desirable." 6 8 Rather, the Court should
limit itself to identifying the Constitution 's original meaning and applying it. 69
Nothing else matte rs.
Fallon begins this chapter with a candid concession. Most law students and,
indeed, most people, "almost re flexively " believe that the appropriate role of the
Supreme Court is to apply the Constitution' s original understanding. 70 Yet,
these instincts are wrong. According to Fallon, originahsm suffers from four
fl aws that preclude it from being a viable constitutional theory: (I) originalism
fails to describe the actual practices of the Supreme Court, 7 1 (2) it particularly
fails to account for the use of precedent,72 (3) it entrenches the chasm between
the Founders ' world and our own,73 and (4) it yields unattractive results. 7 4
Fallon's most forceful criticism of originalism is that it fails to desc ribe the
legitimate Constitution. By fixating on the original understandings of a document that is mostly two centuries old, originalists have failed to consider the
possibility that they are co nstruing a document that no longer is understood to
be the so le element of the leg itimate Constitution. 75 As noted earlier, Fallon
argues that the people accept the Fallonian Constitution. Indeed, contrary to the
strong medicine that originalism prescribes, the Supreme Court openly considers factors other than original understanding. Precede nt, hi storical practices,
60.
6 1.
62.
63 .
64.
65.
66.
based
13.
67.
68.
69.
70.
71.
72.
73.
74.
75 .

See id. at 13- 25 .
See id. at 26--36.
Id. a l 3.
See, e.g ., id. at 24, 134.
Id. at 127- 32.
Id. at 132- 33 .
Fallon defines orig in ali sm as a theory holdin g th at courts should decide co nstituti onal cases
on the '" original understanding ' of those who wrote and ratifi ed [the] re leva nt language." Id. at

Id. at 3.
Id.
Id.
Id. at 13.
Id. a l 13, 16.
Id. at 14- 17 .
Id. at 13- 14.
Id. a l 22.
Id. al 18- 19.
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value judgments, sociology, psychology, practicality, and public reaction regularly shape Supreme Court decisionmaking.
The use of precedent is particularly embarrassing for originalists because
many originalists purport to make a pragmatic exception for precedent while
rejecting other aspects of current practice. But if precedent may trump the
original understanding on pragmatist grounds, why cannot other established
adjudicative norms trump the original understanding as well? Moreover, to
supplement originalism with the doctrine of precedent is to lose its most
attractive feature: its identification of a single, overarching and binding principle.76
Fallon's last two criticism are rel ated. He compl ains that the written Constitution is a re lic of another era, the product of the hopes and fears of anci ent
generations. 77 Necessarily, the Framers failed to anticipate many of the problems and opportunities facing modern soc iety and government. To apply originalism to thi s anachronistic Constitution would handcuff us to out-of-date rul es .78
Re latedly, because ori g inalist readings ti e us to outdated understandings, a
consistently originalist jurisprudence would generate an unappealing constitutional law. Many aspects of our constitutional law such as desegregation , the
right of privacy, and an expansive approach to the freedom of speech would be
bani shed under pure ly originalist readings of the Constitution . Why, Fallon
asks, should we adhere to orig inalism when it yields such unattractive results? 79
Although Fallon also rejects Professo r Ronald Dworkin 's characterization of
the Supreme Court as the ultimate " forum of principle," 80 hi s di scuss ion of
Professor Dworkin 's theory is full of prai se. 8 1 According to Professor Dworkin ,
the Court mu st identify the Constitution 's meaning through a " highly morali zed ,
philosophic inquiry." 82 For a constitutional principle to be true, it mu st be
"philosophically the best ex planation of the written Constitution and of the
SUITOunding practice and judicial precedent." 83 Where originalists require the
Ju sti ces to act as hi stori ans, Dworkin seeks politica l philosophers. 84
Fallon co ncludes that Dworkin 's constituti on of principle i too narrow and
impractica l. Fallon agrees that "we should equate the constitutional meaning
with the norms, values, or principles that the Constitution embodies" and that

76. Cf id. at 13- 17.
77. See id. at 14 & n.6 (c ilin g Lawrence Lessig, U11dersta11di11g Changed Readings: Fide liry and
Theory, 47 STA . L. REV. 395,4 10 ( 1995); Lawrence L essi g, Fideliry in Translation, 71 Tux. L. REV.
11 65 , 12 11 ( 1993)).
78. Id. at 13- 14.
79. Id. at 19- 24.
80. Id. at 26 (quoting and citi ng RONALD DWORKI . A M ATTER OF PRI NCIPLE 69- 71 ( 1985)).
8 1. See, e.g., id. at 4 (" Much of Dworkin 's accou nt i s remarkabl y hel pful and in sight ful. ") .
82. Id. at 4 (c iting RONALD DWORKI N, FREEDOM'S L AW 2, 7- 12 ( 1996)) .
83. See id. al 27 (c iting Ro ALI) DWORKIN, FR EEDOM'S L AW: TH E MORAL READI G OF THE AM ERICAN
CONSTITUTIO 50-54 ( 1996): Ro ALD DwoRKI , L AW 'S EMPIRE 225 ( 1986)) .
84. FALLON, sup ra no te I , al 4 .
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the " norms should be construed . .. capaciously." 85 Yet, Fallon claims, to
single-mindedly focus on the search for meaning derived from principles obscures the Court's vital practical functions. 86 As mentioned earlier, Justices mu st
craft doctrines and tests that not only reflect constitutional meaning but also
reflect the need to compromise among themselves, to be respectful of the
inevitable disagreements in society, the need to gauge the reaction of the other
branches, to create "clear, workable law," 87 and to anticipate popular reaction .88
In sum , although the Supre me Court is a forum of principle, " it is not only a
forum of principle." 89 It mu st make a variety of " practical, even tactical
calculations" to implement the Constitution .90
91
Fallon discusses constitutional populism a nd methodological pragmatism 92
in hi s penultimate chapter. He rejects constitutional populism 's call to abolish
judicial review 93 because he believes that a " modestly robust judicial review
has ... done more good than harm" and that thi s pattern will likely continue. 94
Hi s di sagreement with methodological pragmatism only extends to its most
extreme form, in which judges are counseled to do whatever they feel is best. 95
Fallon agrees that judges should leaven philosophy (of whatever sort) with a
measure of practicality. Yet, to urge judges to do whatever they wi sh would
"offend both rule-of-law and democratic values" and "devalue the notion of a
constitutional ' right. "' 96 For Fallon, this extreme form of pragmati sm take
pragmatism too far. 97

II.

WHOSE CON STITUTION SHOULD W E IMPLEMENT:
YO URS, MIN E, OR THE FOUNDERS ' ?

I have always assumed that the exc lu sive, leg itimate source of federal
co nstitutional law was the Constitution-that document found at the National

85 . Id.
86. See id.
87 . Id. at 5.
88. Fallon notes that "[t]he Justi ces .. . do not enjoy an unlimited charter to do what is ri ght by their
mora l lights: in assigning meaning to open-ended constituti onal language, the Court must achieve
results th at are the least democrati ca ll y acceptable over time, even if they are not immedi ately approved
by popular majoriti es. " Id. at 5.
89. Id. at 36.
90. Id.
9 1. Fallon defines constituti onal populi sm as the movement th at wi shes to see judicial review either
pl ay a smaller role or be abolished. Id. at 127.
92 . Fallon defines methodologica l pragmatism as the " bracing" proposition that the Supreme Court
should do " whatever would be best for the future'' without regard to maintaining consistency with past
deci sions. Id. at 132 .
93. Id. at 128 & n.7 (citing M ARK T SHNET, TAKI G THE Co STIT TIO AWAY FROM THE COURTS
( 1999)).
94. Id.
95 . Id. at 132 n.24 (quoting and citing Ri chard A. Posner, Pragmatic Adj11dicatio11 , 18 CARDOZO L.
REV. I , 4 ( 1996)).
96. Id. at 133.
97. Id.
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Archives and typically reproduced at the beginning of constitutional law casebooks. I have al so presumed that other putative sources of constitutional law
that could not somehow be traced back to this Constitution were not approp1iate
fonts of constitutional law. Finally, I have always supposed that people generally consider this familiar document the legitimate Constitution (rather than
some document in my drawer) because of who originally enacted it (the
Founders), how it was ratified (by a super-majority), and subsequently how it
was amended. I owe Fallon a debt of gratitude for making me question each of
these assumptions.
Although benefiting from Fallon 's book, I find myself in no better position to
prove (or disprove) these assumptions. 98 Nor am I better able to discern what
makes some document or concept a "constitution ." I understand how Fallon
might identify a legitimate constitution, but I am not sure that I would subscribe
to his identification process (public acceptance) as a means of recognizing a
legitimate constitution . Fallon must explicate thi s theory of acceptance more
fully if he wishes to persuade others to embrace it. Moreover, even assuming
that his theory properly identifies a legitimate Constitution, there are practical
problems with attempting to discern acceptance in the shadow of arguably
misleading Supreme Court practices. Finally, even if we assume that the people
accept some set of rules as the legitimate Constitution, it is far from clear that
they accept the Fallonian Constitution.
A. WHAT CONSTITUTES CONSTITUTIONAL ACCEPTANCE?

Recall that Fallon asserts that the legitimate Constitution consi sts of its
(familiar) written component and its (less familiar) unwritten component. According to Fallon, the Fallonian Constitution is the legitimate Constitution for three
reasons: it is widely accepted, it is reasonably just, and there is a moral
obligation to support existing system s that are reasonably just. 99 Hence, two
groups help identify the content of the legitimate Constitution-the first of
which I will call "accepters" and the second " reluctant adherents."
If a theory of constitutional acceptance is to be useful in circumstances of
contested claims of acceptance, the theory must identify what constitutes acceptance at the individual and societal level s. Presumably, individual acceptance
does not require the embrace of every provision found in a putative constitution .
Such an exacting standard likely would preclude acceptance in most circumstances and hence something less strict seems appropriate. At the same time,
something more than indifference is required , lest the legitimate Constitution be
whatever the government can "get away with ." Equating indifference with

98. That is no fault of Fallon's. Thou gh he purports to reveal what our Con stituti on is today, he does
not pretend to review or di scuss other methods that might be used to di scern th e legitimate Con stituti on.
His book is not about the vari ous method s by whi ch one co uld identify the fundamental constituti onal
law.
99. FALLON, supra note 1, at 122.
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acceptance ensures that the legitimate Constitution will be entirely protean, for
the government will be able to amend the Constitution quite a bit before the
people will rise in revolution.
An acceptance threshold for society seems equally crucial. Would a fortypercent acceptance rate be enough? Might we require a majority (or even a
supermajority) of accepters before we will prevail upon the scruples of the
reluctant adherents? What ought we do if more than one constitution exceeds
the agreed upon societal acceptance threshold?
The definition of individual acceptance and the setting of a societal acceptance threshold are hardly minor matters. They are absolutely necessary elements of any theory of constitutional acceptance in an era when people contest
the contents of the legitimate Constitution. Unfortunately, Fallon supplies neither a definition of individual acceptance nor an acceptance threshold. Indeed,
he fails to discuss such elements even though he acknowledges that there are
conflicting claims about the content of the Constitution. 100 Perhaps it is asking
too much to require a more complete theory of constitutional acceptance. Yet,
because one of Fal lon's principal claims is that many people fundamentally
misconceive the contents of the legitimate Constitution, he ought to have
discussed in greater detail how we should identify as a means of discerning the
contents of the legitimate Constitution.
Although Professor Fallon does not grapple with these questions, the written
Constitution at least attempts to supply an acceptance threshold. The Constitution became law when nine popularly elected state conventions ratified it. Once
ratified, the written Constitution presumes that all modifications of it will go
through one of two procedures specified in Article V, both of which require
variants of a supermajority. Compared to Professor Fallon 's theory of acceptance, Articles V & VII seem positively prolix in comparison .
8 . TH E CONTENTS OF TH E LEGITIMATE CONSTITUTION

Ass uming that we had some standards by which to gauge individual and
societal acceptance, we would still have to discern the contents of the legitimate
constitution? Fallon assumes that we accept the Fallonian Constitution, under
which certain longstanding judicial practices (such as the use of precedent and
value judgments) mediate the written Constitution . Others may say that the
people do not care much about the judicial practices underlying cases. If the
people accept anything it is the results of cases-the right to privacy, the right to
expressive freedom , the right to be free from governmental discrimination .
Furthermore, one might argue that people would reject the Fallonian Constitution precisely because that Constitution vests so much di scretion in the Supreme
Court that these rights, created by the judiciary, could be withdrawn by the

I 00. Id. at 123 (admitting that there is " widespread disagreement" about elements of the unwritten
Constituti on).
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judiciary as well. 10 1 A third fac tion may assert that the people accept what the
Supreme Court purports to do but may not actu all y do in practice-name ly,
di scerning and appl ying the Constitutio n's mea ning in particul ar cases. Ob viously, one could pos it other constituti ons and imagine proponents insisting that
their favored co nstituti on was popularl y accepted .
In the absence of empirical data on societal acceptance, it is uncl ear wh y
Fall on confidentl y declares that people accept the actual judicial practi ces of the
Supreme Court, rather than what the Supreme Court purports to do (interpret
and apply the written Constituti on), or the ac tual res ults of the Supreme Court 's
case law. Co mmo n sense suggests that people accepting the Fall oni an Constitutio n is the most impl ausible of the three c laims. Few people read any Supreme
Court opinio ns and even fewer can di scern the actual bas is of the Supre me
Court's opinions.
On the other hand , the assertio n that the people accept what the Supre me
Court generall y claims to be doing may have a leg up. After all , there mu st be
so me significant reason why the Court fi nds it necessary to assert that it applies
the written Constituti on's meaning 10 2 when it often does nothin g of the sort.
The most plausible reason fo r the Court to profess one methodology, but appl y
another, is to cloak the Court's actual practices. And the most plausible reaso n
to obscure the Court 's actual practice i the fea r that if people understood what
actuall y goes on, th at knowledge would jeopardi ze the Court 's leg itimacy and
status. Arguabl y, people be li eve that the Court's authority co mes sole ly from the
written Constituti o n. They may ex pect th at when the Court decides a constitu ti onal case, the Court is actu all y interpreting the Constituti on rather than
making philosophical judgments and predicti ons about the future. Recog ni zing
that its autho rity comes from the (mi staken) popular be lief that the Court
applies the written Constituti o n, the Court steadfas tl y claims that its dec isions
fl ow from the document rather than the personal views of the Ju stices. If the
Justi ces, despite the ir life tenure and guaranteed salaries, feel the need to shade
the truth about how they decide cases, they mu st be deepl y concerned about the
outcry that would res ult if the public knew the truth .
Nor should we ignore the poss ibility that a contemporary ori gin alist, who
s ubscribed to a theory of constituti onal acceptance, may argue that the written
Constituti on is the leg itimate Co nstituti o n because the people accept it. She may
cite a generali zed reverence for the wi sdo m o f the Founders and a popular
aversion to judicial law making. She may emphas ize Fallon's candid confess ion
that most people " re fl ex ive ly" subscribe to the view that the Constitution is
whatever the Founders understood it to be. 10 3 If the written Constitution " is
widely perceived as hav ing a c laim to legitimacy that the unwritten constitution

I 0 1. See infra Part VI.
102. As Fallon notes, the Court acts as if each of its decisions were dictated by the Constituti on's
meaning. See FALLON, supra note I , at l 24.
I 03. See id. at 13.
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does not," 104 that is probabl y because people equate the meaning of the written
Constituti on with the original meaning ascribed to it by the Fo unders.
To hi s credit, Fallon acknowledges that it is "an embarrassment to [hi s]
central thesis that the Justices themselves mi ght fee l constrained to defend their
work as an interpretati on" of the written Consti tuti on. 105 Yet it seems more than
an e mbarrass ment. We may have a massive, constitutionall y determinative ruse
that prevents meaningful acceptance. 106 In that case, we simpl y cannot say what
the legitimate Consti tuti on is-at least if we adopt an acceptance framework for
deciding what the legitimate Constitution is. Assuming that we accept something, what is it that we accept? Is it what the Supreme Court purports to do
(apply the Constitution's meaning) ; what it actually does (medi ate the wri tten
Constitution with the unwri tten co nstituti on); or the parti cular resul ts of cases?
Fallon offers no good reason fo r concl uding that hi s parti cul ar conclusion is
right.
Finally, we should not catego ricall y rul e out the possibility that there is no
legiti mate Co nstituti on. Because there are so many consti tutions competing to
be the one legiti mate Constituti on, no single constitution might surpass the
requi site societal acceptance threshold. 108 Indeed, many people, when faced
with the array of choices, may choose to be rati onally indifferent and adopt the
view that so long as the government does not go "too far," there is no reason to
reach any j udgments about the conte nts of the legitimate Co nstitution. 109 As a
result, many may ignore abstract di scussions of consti tutional legitimacy.
Defi ning acceptance at the indi vidual and soc ietal level is not easy. Neither is
appl ying these tests to di scern actual acceptance. T hese undertakings beco me
even more diffic ult when there is an ele ment of deception in the air. Though
none of these thorny issues demonstrates that Fallon's theory of acceptance is

I04. Id. at 123.
105. Id. at 124.
106. Fo r example, wh at if one accepted the e lection results as proc la imed by the reg istrar because
o ne as umed th at the reg istrar talli ed a ll the votes cast. In tru th , it turns o ut that the registrar did not
co unt a ny votes and instead used some other method of anointing the wi nn er. Wo uld one accept th e
chosen leg islators? It is possible that one might accept such leg islators simply because they rou ghl y
share o ne 's ow n views abo ut sound public policy. But one also mi ght co nc lude that it does not mailer
whether o ne likes the res ulti ng compos iti on o f the legislatu re or not. Soc iety approved a particul ar
mechanism for se lecting legislators, and the selection process actu all y used d id not conform to that
mechanism. Hence, there o ught to be a real cou nt.
107. Recall that Fallon admi ts the people '·reflex ively" subscribe to an orig inali st methodology. See
FALLON, supra note I, at 13.
108 . See Larry Alexa nder, Originalis111. or Wh o is Fred, 19 HARV. J.L. & PUB. POL'Y32 1,326 n. 17
( 1995) (observ ing that we probab ly have a constitut ional crisis because we probably do not agree on
whose Co nsti tuti o n is authori tative). If Professor Alexander is correct, we may agree to mudd le along,
each facti on con tent wi th making claims abo ut what the Consti tu tion is, happy with whatever political
o r j udi cia l vic tori es that vind icate the ir Consti tution, eager to crit icize departu re . and drea ming o f
eve ntua ll y securin g some decisive victory fo r th eir preferred Constitut ion.
I 09. If peo ple were genera ll y rationall y ind ifferent, one mi ght co nclude that the leg itim ate Constitu tio n is the consti tution that resul ted from the last Lime there was a consti tuti on th at passed the
acceptance th res ho ld.
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wrong, they do suggest that it is rather incomplete and that many would contest
any more precise explication. This incompleteness and contestability matter
because Fallon 's central claim is that society accepts the unwritten constitution
as part of the legitimate Constitution . If we cannot define acceptance and if
multiple factions can make seemingly credible claims of acceptability for their
preferred constitutions, it becomes impossible to gauge whether we agree with
Fallon 's claim that the legitimate Constitution is the Fallonian Constitution .
Ultimately, Fallon has not given us sufficient reason to reject the natural
assumption that the legitimate Constitution consists solely of the written Constitution .
III.

PR OBLEMS WITH THE F ALLON IAN CON STITUTION

To hi s credit, Fallon discusses the Fallonian Constituti on's potential shortcomings. This Part considers some of these problems afflicting the Fallonian
Constitution, including the fatuousness of the written Constitution; the problem
of federal and state officials implementing the Fallonian Constitution when they
have taken an oath to the written Con titution ; the claim that the Fallonian
Constitution leads to good results; and whether the Fallonian Constitution is a
constituti on at all (as Fallon defines the term).
A. FIDELITY TO THE WRITTEN CONSTITUTION

Fallon anti cipates and rejects three possible " fidelity "-based objections to the
unwritten constitution. The first objection is that one cannot simultaneously
accept the written and unwritten constitutions because the written Constitution
claims to be the "excl usive" source of constitutional law. 11 0 The second objection is that when so meone claims to subscribe to the Fallonian Constitution, the
assertion is fatuous because we do not know the contestable e lements of the
Fallonian Constitution. 111 The last objection is that "the influence of the unwritten constitutio n is so great as to make a mockery of the written Constitution." 11 2
Fallon has two primary responses to these objections. Regarding the first,
Fallon asserts that one can subscribe to both the written and unwritten constitutions because such a perso n implic itly rejects the written Constitution's claim
that it is the exc lusive so urce of co nstituti onal law. 11 3 Fallon 's more general
answer is to deny that the unwritten co nstituti on makes a mockery of the written
Co nstituti on because the written Constitution pro vides a "vital focal point,"
"structures conversatio n," and "fortifi es" those who enforce constitutional va lues against popul ar objection. 11 4 Moreover, " [i]t is also fair to say that the
hi storically understood or lin gui sticall y natural meanin gs of the written Constitu-

11 0.
111.
11 2.
11 3.
114.

FALLON,

Id.
Id.
Id.
Id.

supra note I , at 125.
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tion alway s prevail in the absence of what are experienced as particularly good
reasons why they should not." 11 5
Both of Fallon 's responses are unconvincing. Even if one could sensibly
claim to accept a document as law without really accepting one of its most
fundamental elements, 11 6 not everyone can append a qualification to their
acceptance of the written Constitution and still claim fidelity to the written
Constitution, as Fallon suggests. 11 7 In particular, those who have sworn allegiance to the written Constitution do not have the luxury of retroactively
amending their oath of allegiance with exceptions and provisos . If thi s counted
as fidelity to the written Constitution, there would be nothing to prevent any
federal or state official from prospective ly amending their oath to allow them to
act on their personal preferences about what is good or just. Government
officials who use something like the unwritten constitution to supplement or
medi ate the written Constitution simply are not ex hibiting fidelity to the written
Constitution . Consequently, such officials are not being faithful to their oath any
more than they would be if they decided to supplement the written Constitution
with the philosophy of Karl Marx or the wi sdom of Adam Smith.
Fallon's second response is problematic as well. After hav ing spent many
pages describing the influence and necessity of his unwritten constitution (and
implicitly revealing the relative weaknesses of the written Constitution), he
reverses course and maintains that the written Constitution still matters under
the Fallonian Constitution. 11 8 Fallon takes great pains to say that the unwritten
constitution does not supplant the written one, but rather supplements and
medi ates it. 11 9 Maybe he envisions some lines that one could not cross in
implementing the Fallonian Constitution. It is doubtful , however, that any
provision of the written Constitution could not be overcome through the application of the unwritten constitution's factors . Under any theory of interpretation ,
constitutional provi sions can be understood expansively or narrowly. If the
Ju stices can add to thi s interpretive latitude the flexibility to over or under
enforce the written Constitution's meaning through value judgments or other
considerations, what is left to limit their di scretion ? At the extreme, implementing the written Constitution as modified by the unwritten constitution allows the
implementer to transcend the confines of the written Constitution . 120 If Fallon

11 5. Id. at 125.
11 6. It seems problemati c for someone w ho claim s to accept the written Constitution 10 deny
simultaneously that it i the exclusi ve source of constitutional law. It is problematic because one of the
Constituti on 's most important features is its implicit claim to be the onl y legitimate source of
co nstituti onal law. If one co uld claim to accept the written Constitution in thi s mailer, one likewise
could "accept " the wri tten Constituti on save for its amendments.
117. FALLON, supra note I , at 125 .
11 8. Id.
11 9. Id.
120. It would have been use ful had Fa llon provided an example of some provi sion of the Constitution that co uld not be " implemented" away. Then we could better test his claim against the powerful
intuition th at the unwritten co nstitution allows us to overcome 1he w ritten Constituti on.
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believes that a precedent-authorizing constitution would necessarily fail to
"provide a solid foundation for any conclusion,'' 121 that criticism surely applies
to the Fallonian Constitution, in which not only does precedent serve this role,
but so do value judgments and other factors too numerous to list.
To be sure, constitutional fidelity is not the only virtue. Think of all the
colonials who swore allegiance to the Crown only to declare their independence
later. The claim is not that the Fallonian Constitution is wrong because hi s
unwritten constitution overwhelms the written Constitution and therefore makes
fidelity to the written Constitution impossible. Fidelity to the written Constitution matters here because Fallon clearly beljeves that such fidelity is a crucial
aspect of what the people accept as the legitimate Constitution. However, given
his description of the unwritten constitution and the resulting judicial liberation ,
the widespread acceptance of the written Constitution hardly seems to matter. If
the meaning of the written Constitution prevails on occasion over the use of
value judgments, the invocations of practicality, and other factors, it would
seem a fluke. 122
B. THE NORMATIVE DESIRABILITY OF THE FALLONIAN CONSTITUTION

In part by proposing that the legitimate Constitution is the Fallonian Constitution , Fallon hopes to legitimate all those Supreme Court deci sions that seem
contrary to, lack a firm grounding in, or go beyond the written Constitution. The
claim is that without the use of value judgments and other factors from the
unwritten constitution, many treasured cases (such as Miranda v. Arizona, 123
New York Times v. Sullivan, 124 and Brown v. Board of Education 125 ) would have
been impossible.
Many would dispute the claim that, on baJance, we have benefited from the
use of value judgments in constitutional adjudication. For many people, Roe v.
Wade 126 itself negates any benefits accruing from the other Supreme Court
cases. After all, from the pro-life perspective, the state has constitutionalized the
right to take the life of another person . Some people on the left dislike the use of
value judgment as well. Personal di staste for racial di scrimination arguably
underlay Bolling v. Sharpe. 127 But now that systematic federal discrimination
against racial minorities is mostly a relic of the past, those on the left may wish
12 1. F ALLON, supra note I, at 115.
122. This cri tici sm is valid whether on e views the written Constitution 's meanin g as fixed by the
ori g inal understandin g of the Founders or whether one tries to uncover the modern meaning of the
Constituti on (that is, as if it were written yesterday) . In ei ther case, the written Constitution's meaning
may be overwhelmed.
123. 384 U.S. 436 ( 1966).
124. 376 U.S. 254 ( 1964).
125. 347 U.S . 48 3 ( 1954).
126. 410 U.S . 11 3 ( 1973).
127. 347 U.S. 497 ( 1954). Those who desire federal affi rmative action programs that di scrimin ate on
the basis of race may not like the conclu sion in Bolling that the federal government is bound by the
same eq ual protection constraints as are the states.
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that the federal government could make racial di stinctions to permit more
aggressive affirmative action. Others on the left question the protections afforded pornography under the guise of protecting the freedom of speech protections that exist principally because of the use of value judgments. 128
Even if most agreed that the unwritten constitution has generated salutary
results, the Fallonian Constitution hardly guarantees good consequences. The
very same Fallonian Constitution that grants judges "enormous room to exercise
judgment" 12 9 and that " authorizes s ubstanti al creativity" to do good things 130
also authorizes the courts to do bad things . One can easily imagine controversial
a nd unwelcome deci sions that might e manate from a court laboring under a
Fallonian Constitution . The same unwritten constitution that enables the Court
to overenforce the First Amendment and underenforce the Second Amendment
also could be used to underenforce the former and overenforce the latter.
Likewise, the Court might use the unwritten constitution to unde renforce the
protections for the accused and overenforce the property rig hts aspects of the
Constitutio n, like the Takings and Contracts Clauses. 13 1 Thoug h many would
welcome such deve lopme nts, others would no doubt cry foul.
Moreover, consistent with the Fallonian Constitution, every creative opinion
that Fa llon celebrates could be overturned. The Fallonian Constitution does not
purport to constitutionalize the right to pri vacy, broad freedom of speech, or
ex pa nsion of the rights of the accused . Instead, the Fallonian Constitution
constitutionalizes particular judicial practices and norms, ironica lly providing
each of these substantive ri g hts that Fallon and others cherish with no firm
basis. To be sure, no constitution can prevent a subsequent interpreter from a
too libera l or too stingy reading. Yet the Fa lloni an Constitution does not try to
constrain the natural impulse of the implementer to trim here and add there.
Instead, it legitimates these tende ncies, further encouraging the interpre ter 's
own biases .
If the Fallonian Constitution has led to results that Fallon welcomes, these
results have little to do with the faint-to-nonexistent restraints of the FaUonian
Constitution itself. In stead , these results are largely a matter of sheer luck.
Those who believe in a constitution that maximi zes judicial discretion and
minimizes constraints are like gamble rs on a winning streak who fallaciously
be li eve the ir system allows the m to " beat the hou se." They may be winning
now, but the law of averages suggests that the ir luck will eventually c han ge.
C. T HE CONSTITUTION AL STATUS OF THE FALLON IAN CONSTITUTION

In his chapter on the legitimacy of the unwritten constitution, Fallon helpfully
128. See generally C ATH ERINE M c KI NNON, 0 LY W ORDS ( 1993).
129. FALLO , supra note I , at 132.
130. Id. at 133 .
13 1. These examples purposefully construct a parade of horribles th at frightens those who tend to
celebrate the Court's opinions. Others may contemplate such results and see the wisdom of the
Fallonian Constitution .

0

2003]

OVERCOM ING THE C ONSTITUTION

425

lays out the "standard elements" of any constitution. 132 First, a co nstituti on
establishes supreme law that trumps other laws. 133 Second, a constituti on
"defi nes the powers of the most central instituti ons." 134 Third , a constituti on
connotes stability in co mparison with other legal norms. 135 Although he spends
so me time show ing how the unwritten constitution fits into the fi rst two
elements, he does not spend much time di sc ussing the third.
Fall on's own disc ussion of the elements of a constituti on suggests a problem
with hi s theory. In particul ar, it is hard to see how the Falloni an Constitution
yields a stable constituti on. Constitutional stability is often achieved by requiring a supermajority to amend the written Constituti on, thus maki ng it more
diffic ult to change. Absent such amendments, the Constitution is not supposed
to change. On one level, the Fallo ni an Constitu tion stays constant: one mu st
always supplement the written Constituti on with the un written co nstitution. But
at a more meaningfu l level, the Falloni an Constitution grants such broad
latitude to judges that the case law cannot be expected to be stable.
ls the Fallonian Constitution a co nstitution at all (as Fall on defi nes the term)
if one day affirmative actio n is constitutional and the nex t day it is not? Or if
one day there is a right to sec ure an abortion and the nex t day there is not?
Remember that such changes would not be the result of so me ex traordinary
process, but would fl ow fro m the Fallonian Constitu tio n's grant of enormous
discretion to judges . 136 Indeed, no co nstitutional theory can ever prevent such
flip-fl ops. T he Fallonian Consti tuti on is singular only in its celebrati on and
legitimi zation of that instability. Under a Fall onian Constitution, such mercurial
changes may be upsetting, even " wrong" on some level, but they wo uld hardl y
be unconstitutional. This suggests that the onl y thing the Fall oni an Constitution
constitutionali zes is the max imi zati on of judicial di scretion.

IV.

FALLON ' S MISDIRECTED C RlTIQUE OF O RJGJNALI SM

Reca ll Fall on's fo ur critic isms of ori ginali sm. 137 First, Fall on c laims that
originalism does not describe the legi timate Constitutio n. Second , it cannot
account fo r the use of precedent in adjudicati on. Third, it does not refl ect the
current world. Fourth , it does not lead to des irable results. In my view, eac h
criti cism is un fair or wrong. At there co re, these critic isms each refl ect a di slike
of the written Co nstitution bequeathed to us by the Framers. I think that Fallon
find s such a constituti on to be anachroni sti c, unappealing, and unacceptable.
But thi s view of the written Constituti o n has little to say about ori ginali sm
itself.
I32. FALLON , supra note I, at 111 -26.
I 33. Id. at 11 3.
134. Id. (footnote omitted).
135. Id.
136. The doctrine of precedent , because it does not purport to prevent reconsideration of jud icial
doctrine, hard ly acts as a rea l constraint on such back track in g.
137. See supra text accompanying notes 7 1-74.
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A. ORJGINALI SM ' S FA ILURE TO DESCRIBE ACTUAL PRACTICES

As Fallon notes, ori g inali sts do not prete nd to describe what the Supreme
Court actually does. 138 Yet, he beli eves that one of ori ginalism 's failings is its
in ability to describe. 139 How can it be a fa ilure of ori g in ali sm that it does not do
w hat its adhere nts do not c laim that it does? We do not describe moral theori es
as de fecti ve because they fail to describe how people actuall y li ve their li ves.
Nor do we describe cars as defecti ve because they cannot fl y. Theories of
interpretati on are no di ffe re nt. They gene rall y ought to be judged by w hat they
purport to do and not what others would have the m do.
Perhaps Fallon means to suggest that if a constitutional theory cannot desc ribe current practi ces, it simpl y cannot be a valid normati ve constituti onal
theory. ' 40 In othe r words, any valid normati ve constituti onal theory mu st necessaril y describe c urre nt practice as we ll as des ired practi ce. But w hy should we
straightj acket normati ve theori es in thi s counte rintuiti ve manne r? A normati ve
theory ofte n seeks to e nshrine an ideal that w ill never be realized in practice.
Conside r, fo r exampl e, an abstract theory of justice that has no c hance of ever
be ing imple me nted in a who lesale manner: John Raw ls 's argume nts about the
supposed des irability of rules we would generate fro m behind the veil of
ignorance. 141 Other time , a normati ve theory is meant to criti cize ex isting
practi ces. In thi s case, ori ginalists ofte n use the Frame rs' orig inal unde rsta nding
of the w ritten Constituti on as a bas is fo r c riti cizing Supre me Court doctrine.
Gi ven that normati ve theories are not ordin aril y thought of as descripti ve and
give n that they are ofte n meant to suppl y a bas is fo r criticizing ex isting
practi ces, Fall on's need to conj o in the normati ve and the descripti ve is mystifying. 142
If we are to require that a ny va lid theory of constituti onal interpre tati on
describe c urre nt practi ces, the re may be instances whe n we w ill be unable to
di scern what constituti onal theory is valid. Sometimes the Court may appear to
adopt so me mode of inte rpre tatio n, but instead applies some othe r mode e ntirely. 143 For insta nce, suppose the people accept the Fall onian Constituti on !
Start w ith the writte n Constitution and all ow medi ati on by precede nt, practice,
138. FALLO , supra note I, at 24.
139. Indeed, he odd ly speak s o f originali sm 's "descripti ve pretensions" bein g embarrassed by
entrenched, no nori ginalist precedent. Id. at 16. Originali sm has no such prete nsions, so its proponents
should not be embarrassed by its supposed fa ilure .
140. This may be what he means when he claims (a bit crypti call y) that it is d iffic ult to separate the
normative fro m the pos iti ve in constituti onal theory. Id. at 2.
12( 1971 ).
14 1. JOHN RAWLS. A THEORY OF JUSTICE
142. Indeed, it is telling th at when Fall on di scusses constitu tional popul ism, he does not j ust say that
co nsti tutional po pul ism must be wrong because it cannot descri be actual practices. Instead, he defends
the reaso nabl e j usti ce of the Co urt 's j urispru dence as a reason fo r continuing j udi cial rev iew. See
FALLON, supra note I, at 128. If he beli eves that any vali d theory of interpretation mu st descri be
practi ces, however, it would have been suffi c ient to point o ut that constitutional populi sm mu st be
wrong because it does not descri be the actu al practi ce of j udicial review. But, of course, constitutional
populi sm is correct or fa lse as a norm ative matter independent of what the Co urt does .
143. For an exa mple of thi s argument , see supra secti on 11 .B.

Y) 2003]

O VERCOM fNG T HE C ONSTITUTION

427

and other adjudi cative norms. And suppose that the Supreme Court, sensing thi s
acceptance, makes all the ri ght noises about fea lty to the Falloni an Constitution.
[n making their actual decisions, however, the Supreme Court applies some
other methodology. Finally, assume the people are taken in by the Supreme
Court 's misdirecti on. ln this scenario, one wo uld have good reason fo r concluding that the Fall onian Constituti on is the legitimate Constitution, but one would
be wrong, at least if any valid constitutional theory must describe actual
practices. Unless we can see through the Supreme Co urt's ru se and di scern the
actual basis for its dec isionmaking, we will have no idea which is the valid
constituti onal theory because we will not know whi ch one accurately describes
what it is that the Supreme Court is doing.
More generall y, if we all ow only one entity to decide what the Consti tuti on is
and another to implement it, we necessaril y create the co nditions fo r a di sconnect between pos iti ve and normati ve. For normati ve reasons, Fallon concludes
that the people selected the Constituti on through a process of acceptance. But as
a matter of pos itive description, the Supre me Court may often act at a variance
with the Constituti on accepted by the people. The onl y way to coll apse the
normative and the pos iti ve is to put implementati on in the hands of the
Constituti o n-maker. Then there may be a perfect consonance between the
normati ve and the pos iti ve. That would require that either the people implement
the Constituti on themselves or that the people designate the Supreme Court as
the Constituti on-maker.
Although most self-described ori ginalists may not claim that their preferred
Co nstituti on actuall y describes current practices, ori ginalism is capable of
accurate descripti on under two conditi ons. First, one mu t correctl y identify the
leg itimate Constitution. Second , the Supreme Co urt must fo ll ow the legitimate
Constituti on without the use of any ruses that obscure departures fro m the
legitimate Constituti on. If both conditi ons are met, originalism describes the
legitimate Constituti on. For instance, if the legitimate Constituti on is the Fall oni an Constituti on and an ori ginali st correctl y identi fies it as such, then the
originali st wi ll appl y the ori ginal understanding of the Fall oni an Constituti on to
conclude that the written Consti tuti on may be medi ated or suppl emented by the
adjudi cati ve fac tors th at Fall on menti ons.
Simpl y put, Fall on has confused the theory of ori ginali sm with the views of
most current originalists about what the Constitu tion is. Most ori ginalists
happen to be li eve th at the written Constituti on as o ri ginall y understood by the
Founders is the legitimate Co nstituti on. But ori ginali sm is a mode of interpretation and cann ot te ll us what is o r is not the leg itimate Constituti o n. That
j udg ment mu st be made independent of ori gin ali sm. If modern ori ginalists are
wrong about what consti tutes the legitimate Constituti on, that is where the
problem li es, fo r they will reach conclusions th at are almost certain to be wro ng
descriptively. For exampl e, if an ori ginali st wro ngly be li eved that the Articles of
Confederati on co mpri sed the leg itimate Constitution, thi s ori ginalist will not be
able to descri be actu al practices. But hi s fai lu re to describe stems fro m his
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failure to understand the content of the legitimate Constitution. It is not a failing
of original ism as a theory of interpretation.
B. ORIGINALISM'S PROBLEM WITH PRECEDENT

Another supposed embarrassment for originalism is that its adherents often
have a decidedly mixed attitude towards precedent that is inconsistent with the
original understanding. Originalists proclaim that the judiciary ought to foJiow
the original understanding of the Constitution and are quick to criticize much of
the Supreme Court's jurisprudence for its nonoriginalist elements. Yet, originaJists typically are not willing to declare that the Supreme Court always should
reject contrary precedent as erroneous. In this way, originalists seem to abandon
their principle of original understanding because they do not whoJiy abjure
reliance on precedent.
For those originalists who regard the acceptance of erroneous precedent as
the price that the principled must pay for the sake of practicality, I believe that
FaJion's critique has hit the bull 's eye. Either the original understanding is the
proper and exclusive source for our constitutional law, or it is not. And if some
originalists are open to precedent when that latter doctrine has no basis in our
original Constitution, then these originalists can hardly criticize the courts for
departures from the original understanding when the courts bring other considerations to bear in constitutional interpretation . The pragmatic originalist mu st be
able to explain why other pragmatic exceptions cannot be carved out of the
Constitution as originally understood. Yet not every originalist who admits that
precedent may sometimes trump the original understanding faces the stark
choice of either abandoning precedent or abandoning the claim that originalist
readings of the Constitution are the only proper source of constitutional law.
Some originalists may believe that Article Ill's vesting of the "judicial Power"
in the federal courts enables courts to use precedent to allow supposedly
erroneous doctrine to trump the original understanding of a particular provi sion.
Put another way, the original understanding of Article ill may authorize courts
to choose erroneous precedent over the original understanding of a particular
constitutional provision. Originalists who believe that stare deci sis arises out of
the Constitution cannot be charged with making pragmatic, unprincipled exceptions to the doctrine of original understanding. 144
Fallon recognizes that the written Constitution itself may authorize the
citation of precedent to overcome the original understanding of a constitutional
145
provision .
But he c laims that this argument e ither proves too much or too
little. It supposedly proves too much because " if the Constitution made itself

144. Borrowing from Fallon, a pragmati c originali st who does not believe th at the Constitution 's
ori ginal understandin g au thorizes th e use of precedent also permits acceptance of the written Constitu ti on as modified by precedent (and onl y precedent). For such an originali st, the legitimate Constituti on
authorizes courts to ignore a prov ision's ori ginal understand ing w hen faced w ith co ntrary precedent.
145. FALLON, supra note l ,at 11 5.
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wholl y subj ect to judicial revision, it could not prov ide a solid fo undation fo r
any conclusion." 146 It proves too little because if the Constitution all ows a
precedent to trump ori ginalist meanings, other aspects of the un written constituti on also should overcome the ori ginal understandings. 147
I share Fall on's view that all ow ing courts to entrench mistaken interpretations
(however de fined) by invoking stare decisis enables the courts effectively to
amend the Constituti on. It would be far better fo r a constitution to bar judicial
recourse to the doctrine of stare decisis entirely. At the same time, it is easy to
envision why people may construct a constituti on th at authori zed the doctrine of
stare decisis. The framers of such a constituti on mi ght simply value stability
more than getting the constitution's meaning exactl y "right." 148 In any event,
when Fallon argues that any constitution that authorized stare dec isis would fail
to yield a solid fo undation, it is a classic case of the pot calling the kettle black.
After all , Fallo n c learly beli eves th at the system of precedent is an e le ment of
the legitimate Constitution; hence, hi s Fall oni an Consti tution also prevents a
"solid fo undati on fo r any concl usion." 149
As fo r Fallo n's other claim- that a constitution authorizing the use of
precedent must authorize considerati on of other ex tra-constituti onal factors- it
leaps to an un warranted conc lusion. Fallon wants to argue that if precedent is
accepted by ori ginal ists, that de monstrates the " necessity and the ex istence of
an unwritte n consti tution" mo re generall y. 150 But if originalists construe the
Constitution as authori zing the use of precedent as a means for overco ming the
original understanding of a particul ar provision, it is the written Consti tution
that authorizes precedent, not resort to co nsiderations ex ternal to the doc ument.
In other word s, ori ginalists who claim that the ori ginal understanding of Artic le
III authorizes the use of the doctrine of precedent are maki ng a claim about the
wri tten Consti tuti o n. ln thi s case, the ir dogged attachment to the wri tten Constituti on and their claim that the Constituti on authori zes the use of precede nt
yields no openi ng for Fall oni ans who want to legitimate the other e le ments of
the un written consti tuti on. In particul ar, such ori gin ali sts have not un wittingly
opened the Pandora's box th at is the un wri tten co nstituti on because, according
to the o riginali sts' arg ument, the written Constituti on authorizes stare dec isis
and does not necessaril y authori ze the other elements of the Falloni an Co nsti tution. Such ori ginali sts may be wrong as a matter of ori gin al understanding, bu t
in th at case they would either have to abandon stare dec isis, face Fall on's
appropri ate critic isms, or change their views about the contents of the leg itimate
Constitution.
Fall o n properl y calls to task those ori gin alists who, though they do not
146. Id.
147. Id.
148. In the name of stabi lit y. such framers may even require stare dec isis- that is. preclude courts
from decidi ng whether to fo llow precedent.
149. F ALLON, supra note I . at 11 5.
150. Id.
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understand precedent as ari sing out of the legitimate Constitution (that is, the
wri tten Constitution), nevertheless recognize the validity of precedent as a
means of overcoming the original understanding. If such o riginalists can make a
practical, prudenti al exception fo r particul ar precedent, why not for nonoriginalist interpreti ve methods more generally? Yet Fallon reaches hasty conclu sions
when he seems to deny that any written constitution could authorize the use of
precedent or when he argues that any such authorizatio n would somehow prove
the necessity of an unwritten constituti on. That some originalists may grudgingly accept the doctrine of precedent, even if they beli eve it unauthori zed by
the legi timate Constitution, says nothing about the va lidi ty of ori gi nalism as a
theory of interpretation. It shows only that some ori ginalists sometimes lack the
courage of their convictions, something that is true of proponents of every
political or legal theory known to mankind.
C. ORJ GlNALISM ENTRENCHES T HE ANAC HRON ISTIC VALUES
OF DEAD WHITE MALE SLA YEOWNERS

As a means of critic izing ori ginali sm, Fall on hi ghli ghts the enormous gap
between the Framers' world and our own. 15 1 Regarding the fo unding, he c ites,
among other differences, the priv ileged statu s of white males, the agrarian
nature of the society, and the weakness of the Uni ted States . 152 Moreover, he
asserts, the original Founders never contempl ated modern poli tical phenomena
such as Social Security or welfare. 153 Nor did they fo resee the Federal Reserve
Board or federal environmental regul ati on. 154 Regard ing the C ivil War amendments, he notes that at the time, women could not vote and there was no system
of public educati on. 155 U ndoubtedl y, he could have gone on at much greater
length, fo r hi list onl y scratches at the surface of the di fferences between our
age and the great "foundings" of the past.
For some reason, Fallo n be li eves that this gap revea ls a "fundamental"
proble m with ori ginaJism. 156 Perhap if ori gi nalism prefers the various fo undi ng
generations, it risks entrenching outdated preferences. If we could use modern
meanings and nonoriginalist interpretive methods, however, we could mi tigate
the antiquated aspects of the wri tten Consti tution; hence, the advantage of the
un written consti tution and the need to avoid pure ly ori ginalist readings that may
limi t our fl ex ibility to dea l with the modern era.
Though Fall on's cri ticisms are fa mili ar, they are woefu ll y mi sdirected. Ori ginali sm is onl y a mode of interpretation and does not inev itabl y yield anachroni stic re ul ts. Fall on's real beef i wi th the written Consti tution. The wri tten
Con ti tution is the product of the ori ginal fo und in g and the subseq uent fo und15 1.
152.
153 .
154.
155.
156.

Id. at
Id. at
Id.
Id. at
Id. at
Id. at

14.
13.
22.
13.
13.
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ings. It is the product of individuals fro m bygone eras, individu als whom many
deem fl awed and even ev il by modern standards. No one ought to be surpri sed
that the writte n Co nstituti on refl ects other eras better than it re fl ects our ow n.
Though the written Constituti on was meant to endure fo r the ages, none of the
Fo unders were fo rtune tellers.
The related claim that orig inalism entrenches o ut-of-date preferences is also
misdirected. Originalism does not purport to entrench anything because it is just
a means of understanding what someone e lse meant to co nvey. Entrenchment
co mes, if at all, fro m prior decisions to accept so meone as a lawmaker and to
accept that law maker 's words as law. In other words, cri ticisms of the entrenchment of the values extant over two ce nturies ago are better directed at contemporary origi nalists who clearly prefer the written Constitutio n to the Fall onian
Consti tution.
Indeed , it is te lling that few objec t to ori gin ali sm as a mode of interpretation
when nothing fro m the past is purportedl y being entrenched. For instance, no
one objects to applying originali st methodo logy to the Articles of Confederati on
even though do ing so would yie ld lega l rul es that, if applied, would be even
more out of step with current society. Few would say that orig in alism is a poor
or improper theory of interp retatio n because orig inalist readings of the Arti cles
would lead to a narrow understanding of congress ional power under the Articles. In fac t, people expect hi stori ans and others who atte mpt to make the past
co me ali ve to use an ori g in ali st methodo logy. We generally do not want our
historian s to sugarcoat hi story in the gui se of maki ng hi story the best that it can
be. When we want historians to fiddl e with history, interpretation and capturing
the past are at most secondary, and so me other ideological or personal motivation is primary.
Yet if there was some chance that the A rticles of Confederati on were understood by many as the one and true Constitution, there undoubtedly would be
many w ho would atte mpt to "enhance" the A rticles by de parting from their
ori ginal understanding and criti cizing originalism as outdated. Theories o f
translation, interpretati on, and other nonori ginalist modes of interpretati on would
be drafted into service. As a res ult , critic isms of ori g in alist interpretati o ns of the
Articles would reveal far more about the critic 's view of the Articles than they
would reveal about the va lidity of ori gin alism as a theory of interpretation.
Origin ali sm does not yie ld the gap "between doctrine and the Constituti on"
that bothers Fallon. 157 Fallo n's problem is with the ori ginalists' preferred Constituti on. Most current ori ginalists believe that the legitimate Constituti on should
consist of the ori ginal meaning of the written Constituti on. Yet if ori ginali sts
concluded that the Fallonian Constituti on was the legitimate Co nstituti on, there
would be no problem with out-of-date meanings because ori gin ali sm as applied
to a Fall oni an Co nstituti on would yie ld much fl exibility, certainl y enough to
legitimate Social Security and the Federal Reserve. Then it wo uld be clear that
157 . Id. at 11 4.
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the credit (or blame) for such res ults would rest squarely with the Fallonian
Constitution and not with original ism. 158
D. ORIGI NALISM DOES NOT YIELD GOOD RESULTS

Though prominent originalists claim that only originalism can safeguard the
rule of law, protect political de mocracy from overreaching judges, and defend
indi vidu al rights, 159 Fallon claims thi s " normative defense of original ism cannot
withstand close scrutiny." 160 Because "common law dec isionmaking is almost
universa lly seen as compatible with rule of law" 16 1 and because nonoriginali st
theo ries often look similar to common law deci sionm aking, originalism is not
the only means for sec uring the rule of law. Moreover, democracy may be better
protected by nonori gin ali st dec isions Like the Supreme Court's one-person,
one-vote deci sions and its First Amendment case law. Finally, many of the
ri ghts held sacred by people would not exist (or be as sweeping) but for
departures from the Constitution's original meaning, such as the right to school
desegregation and the more general right to be free from various types of
governmental di scrimination .
The various shortcomings Fallon articulates (and the many others one could
cite) do not stem from originalism, but with the Founde rs' Constitution . 162
Fallon has conflated originalism 's interpretive method (of using the original
unde rstandings of the lawgive r) with the norm ati ve prefere nces of most c urrent
originalists (of treating the original founders and the subseque nt founders as the
lawg ivers) . Because originalism is only a methodology, it cannot be the captive
of a ny ideology or set of prefere nces, e ven the Founders' preferences.
It is easy to see why Fallon might have bee n led astray. After all , originalists
often ma ke normative c laims as if originalism was the reason why the ir
supposed good mi ght obtain . Rather than crediting the Founders' Constituti o n,
they sometimes seem to want to credit originalism. Thus, originalism is sa id to
ensure the rule of law, promote de mocracy, and safeguard human rights. Though
originalism has much to commend it, it does not deserve the c redit or censure

158. Do ori ginalists choose their methodology as a matter of logic ("This is the on ly way of mak ing
sense of our decision to li ve by someone else's rules." ) or because of the results generated? What would
rul e-of-law originalists do if the Fallonian Constituti on (or some other constituti on that they dislike)
clearl y was the legi timate Constituti on? One wou ld hope that ori gi nali sts, whatever their personal
fee lings about the original meaning of the Fallonian Constitution, would co ntinue to subscribe to the
theory of ori ginal meanings. After all, ori gi nali ts should be wedded to originalism as a mode of
interpretation regardles of the co ntents of the legitimate Constitution. Though they may personally
reject the Fallonian Constituti on (or other ca ndidates for the leg itimate Constituti on). that . hould not
lead them to misconstrue its meaning. But perhaps the temptati on to " mediate" or " supplement" the
Fallonian Constituti on through creati ve interpreti ve techniques would just be too strong.
159. FALLON, supra note I , at 19- 20 (citing ROBERT H. BORK, THE TEMPTING OF AMERICA: THE
OF INTERPRETATION: FEDERAL COURTS
POLITICAL SEDUCTIO OF L AW ( 1990); A TONIN SCALIA, A MATTER
AND THE L AW ( 1997); A ntonin Scalia. Originalism: Th e Lesser Evil, 57 U. CIN. L. REV. 849 ( 1989)) .
160. FALLO , supra note I , at 20.
16 1. Id.
162. See supra secti on I V.c.
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fo r the good or bad that results fro m its application to a particular law. It is that
particul ar law as understood by the lawmaker that merits o ur approbati on or
di sapprobation.
To see why thi s is so, imagine again that nearly all ag reed that the legitimate
Constitution was the Falloni an Constitution. Suppose a mossback claimed that
we ought not apply originalism to the fl ex ible Fall onian Constitution on the
grounds that if we applied some other interpreti ve methodology, we may be able
to recapture the benefi cial democracy, stability, or the rule of law values
associated with the Founders' Constitution. In that case, the refusal to fo ll ow
originalism wo uld yield the benefits supposedl y currently available to us under
originalism. If the same interpreti ve methodology can yie ld good and bad
res ults (fro m whatever ideo logical perspecti ve) depending upon the particul ar
document being interpreted, it is the underl ying document doing all the work
and not the methodology.
Any theory of " interpretation" that promi ses to yie ld attrac ti ve outco mes or to
miti gate the bad consequences of a document is not a theory of interpretati on at
all. Instead, it is a theory that qu arre ls with the choice of doc ument and its
author(s) by essenti all y pos iting another doc ument (and author) more to the
" interpreter's" li king. It may be that appl ying ori ginali sm to the Founders'
Constituti on yie lds sub-optimal, even terrible, res ults. But then the proble m
would lie with the Founders' Constitution and our acceptance of it.
E. CO FUS ION ABOUT ORIGINA LI SM

Fall on recogni zes that much of the c urrent debate about interpreti ve methodo logy is actu ally a debate abo ut whi ch Co nstituti o n o ug ht to co mm and
our alleg iance. Does the Founders' Constituti on hold sway or does thej Fallonian Co nstituti on deserve and enj oy our allegiance? That is wh y it is di sappointing that Fallon criticizes originalism rather than the Founders' Consti tution
itself.
Under the ri ght circum stances, 1 believe that Fallon and other modem critics
of originalism would embrace ori ginali sm. Suppose Fallo n was able to convince
us to adopt, unambiguously, the Fallo ni an Constituti on. In such circumstances,
Fa ll on and other supporters of the Fallonian Constitution would probably adopt
an originalist methodology to interpret the Falloni an Constituti on. If someone
attempted to co nvince the people that they could retain their commitment to the
Fall oni an Constitution (and its law makers) and yet adopt a diffe rent interpreti ve
methodology that would yield better results, such a perso n would be rebuffed by
the fo ll owing argument: to adopt a nonori ginalist methodology nullifi es our
first-order preference that the Fall oni an Constitution rema in in place. If we now
regard the Fall oni an Constituti on as de fi cient, it would be far better to simpl y
abandon it rather than to confuse matters by selecting so me nonori ginalist
methodology that has the effect of obfuscating what we would be doing. Fallon
makes a decent case that the ori ginal Co nstituti on is out of date and inadequate.
He has not made thi s case aga inst ori ginali sm.
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TH E I NSTRUM ENTAL C ASE FOR N EUTRAL, V A L UE-FREE ORIGINA LI SM

Ori g ina li sm is often ide ntified with "conservative" principles s uc h as the rule
o f law, the need to limit judic ial di scre tio n, and the need for stability. Promine nt
conservati ves speak of orig ina li sm as necessary to ec ure these va lues. lt is no
surpri se then that ori gina li sm is typica lly viewed as a mode of interpretation
favo red by those on the political ri g ht. In thi s Part, I argue that o rigina li sm is
ne ither a politi ca ll y conservative no r a po liti ca ll y liberal mode of interpre tati o n;
nor does it necessarily e n ure the rule of law, limit judicial di scretion , or
promo te stability. It is just a mode o f inte rpretation. The underlying docume nt
a nd its authors are res po nsible for w hatever results fro m the appli catio n of
orig ina li st methodo logy. 16 3
A . T HE BAS IC OR IGINA LI ST FRAMEWORK

As de fined by o ne of its fo re most propo nents, o rig ina l ism consists of di scerning ho w a law " wo uld have been unde rstood at the time" it was e nacted and
the re by uncovering its " publi c unde rstanding," as " manifested in the wo rds
164
Ori g ina l ism
used" in the text and co nte mpo raneous secondary materi a ls.
does no t require that lawmakers ex press anything abo ut the provisio ns to be
inte rpreted . Rather, the quest is to de termine the meaning of the prov isio ns at
the time of the ir e nactme nt even if no o ne utte red a peep abo ut the re levant text.
Like an y theory, o ri gina li sm has vario us tra ins, with so me people wed to the
publi c meaning (so metimes called "ori g ina l meaning"), and othe rs e mbracing
w hat certa in law ma ke rs have said abo ut a provi sion even whe n it confli cts with
the best understanding of the publi c meaning (sometimes caJled " ori ginal
intentio n") . In most situatio ns, each ori gi nali st stra in is like ly to lead to the
same o r similar conc lusio ns about a law's meaning.
What makes ori g ina li sm so intuitive ly attractive? Most peopl e probabl y
compre hend that origina lism is the o nl y mode o f inte rpretation that is consiste nt
w ith o ur willing ness to submit to a law ma ker. Once we ide nti fy the lawmaker,
we o ught to co nstrue the lawmak er 's laws as the lawmaker would have understood the m . Alte rnati ve modes of inte rpre tation negate the initi a l dec isio n to
accept the law maker 's laws as autho ritati ve. Lawma kers, after a ll , do not just
e nact words. They codi fy meanings as we ll. Any othe r view of lawmaking and
interpre tation wo uld mean that we a llow the lawmake r to " pic k the marks o n the
page" but reserve the authority to determine what the lawmaker 's marks mean. 165
Whe n thi s is true, the no mina l " interprete r" is the actua l lawmaker.
Suppose we accept that some legislature can e nact laws to gove rn our
conduct. That leg islature e nacts a law re lated to environme nta l protectio n. If we
later co nstrue this law to ad vance some mora l visio n o r eco no mic consideratio n
163 . I have made similar arguments in the past. See Saikri shna B. Prakash, Unoriginalism 'sLaw
Without Mea ning , 15 CONST. COMM. 529, 538-40 ( 1998) (book rev iew).
164. R OBERT H. B RK , THE TEMPT G OF AM ERICA 144 ( 1990).
165. See Alexander, supra note 109, at 324.
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independent of the legislature's original understanding of the law, we act
contrary to our initial decision to accept that legislature as a lawgiver. The
legislature is not a lawmaker if the interpreters feel free to supplement the law
with extraneous factors. Hence, if we favor environmental protection and adopt
an overly protective reading of the law, we have not respected the legislature's
choice. Likewise, if we loathe environmental protection and adopt cramped
readings of the statute, we reject the legislature as a legitimate lawmaker.
Originalism does not require the acceptance of any particular law or constitution. Originalism is just a methodology necessary to a deci sion to adhere to the
laws of a particular lawmaker. Without originalism, the idea of a lawmaker
external to the interpreter is chimerical. 166
B. THE VALUES SERVED BY OR IGINALISM

Originalism serves the rule of law, but only in the narrowest sense. Originalism enables us to honor another person's limitation s of our freedom. Without
originalism, we cannot have law that is separate from the interpreter's whims,
desires, and fears.
Originali sm serves no other values. Thi s may seem implausible given that
prominent originalists often claim that originalism secures individual rights or
stability or broader notion s of the rul e of law. But many originalists have been
blinded by their devotion to the Founders' Constitution. That application of
originalism to the Founders' Constitution arguably yields certain meanings does
not mean that originalism is responsible for those meanings. Instead, all the
work is be ing done by the text and its authors. The Founders' Constitution
deserves the credit or blame for its treatment of individual rights, stability, and
the rule of law.
To see why thi s is so, imagine that our Constitution was shorn of the Bill of
Rights, the ninth and tenth section s of Article I, and all its other individual
rights provisions. Origina lism, as applied to thi s hypothetical constitution,
would hardly protect individual rights. Likew ise, if this co nstitution permitted
amendments when a majority of both chambers of Congress enacted "constitutional" legislation , there would be a great deal of instability under an originalist
methodology. Finally, if this constitution simply provided that Fred 's word was
to be applied as law, originalism would suggest that we must follow Fred's
word, even though this would be the arbitrary rule of man and not the rule of
law. 167 In this situation , originalism would require whatever Fred wants because
of our first-order commitment to the " Fred-centric" constitution .
Apart from the instrumental value of ensuring that the recognition of an
ex ternal law maker is not an empty gesture, originalism is a valueless construct.

166. Of cour e, it is possible thal the best orig inal meaning of some law is that it was meant to
convey to the interpreter discretion as to its mea nin g and appli cati on. In that case, origin al meanings
wou ld authorize the use of nonori ginali st mean in gs.
167. See generally Alexander, supra note I 09.
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Originalism can serve as many values as there are values-secularism , libertarianism, communitarianism, and many others. Originali sm can even serve the
much-vaunted value of having an evolving constitution. If our designated
constitution-maker enacts a constitution that allows for its contents or prescription s to vary with the times, originalism he lps us di scern that instruction a nd
helps us adhere to the constitution-maker' s constitution. Even if we, upon
re fl ection , would have desired rigidity, originalism brings us back to our
commitments (or, alternatively, s uggests that we ought to reconsider them).
Whil e originalism cannot force us to honor our commitment to the external
lawmaker, it makes it possible for that commitment to be meaningful.
C. T HE U EASY RELATIO SH IP BETWEE

ORI G! ALI SM AND CONSERVATISM

If it is correct that original ism serves no other value-other than the instrumental one of e nabling us to honor our first-order commitment to so me law maker,
whether that lawmaker is a Communist or a Clas ical Liberal- one may wonder
why originalism is so strong ly identified with con ervatives. The answer has to
d o with our constitutional a nd po litical hi story more th an with originalism.
Surprise, surprise-political conservatives te nd to like the Founders' Constitution . It protects property ri ghts and the freedom of contract. It protects the
accused from overly aggressive governme nt prosecution . It limits the powe r of
the federal government. Gi ven the conservative-libertarian, negati ve-rig hts nature of the Constitution , it is small wonder that conservatives pri ze it. As Fallon
points out, conservati ves genera lly want to c la im that the Founders' Constitution is the e ntire Constitution . And applying originalism to the Founders'
Constitution lays the framework for e nsuring that the Fo unde rs' generally
conservative idea ls trump those of mode rnity.
C o nservatives recogni ze that they have certa in ad va ntages in di sputes about
what the Constitution provides, and they try to ex pl o it those advantages.
Because almost everyo ne agrees that the written Co nstituti o n forms so me part
o f o ur legitimate Constitution (if not the e ntire part) and because most people
revere the wisdom of the Founders, people are naturally di sposed to treating the
Founders as the law make rs for originalist purposes; he nce, the " re fl ex ive"
fee ling that the Founders' unde rstandings o ug ht to preva il over whatever mea ning we would ass ig n to the written Constitution. Peopl e genera ll y do no t
recogni ze them e lves as Constitution-makers, except pe rhaps in the exceptional
case of passing amendme nts. M ost of the Constitution wa e nacted a lo ng time
ago and , to most people , it is the Founders' meanin gs th at matter.
Prog ress ives likew ise under tand that they e nj oy certa in adva ntage . Many of
the Supreme Cou,t's departures from the o ri g in a l unde rsta nding of the Constitution are quite popular. Indeed, progre sives ca n point to ma ny Supreme Co urt
cases and doctrines inconsi tent w ith the Founders ' meanings. Perhap duped by
the Supreme Court, ma ny people believe that they o me how ca n ma inta in
fidelity to the Founders' Con titution and till e nj oy the Supre me Court's
departures from it. Pre sing their ad va ntage requires progressives either to deny
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the desirability of our written Constituti on or to di sparage orig inalism. Because
the first is di ffi cult as a practica l matter, progress ives have chosen to tras h
o rigina lism.
Fallon tri es to escape this trap. Rather than attempti ng to shoehorn the
Supreme Court 's case law into an ill-fittin g Founders' Constitution, Fallon more
plausibl y argues that we have a Constituti on broader th an the fa mili ar written
Constitution. Whether he is right or not is hard to say. But hav ing avo ided
fa lling into the trap of the Fo unders' Constitution, it is not clear why Fall on
feels the need to criti cize orig inalism. Indeed, if we had a constituti on that
un ambiguous ly favo red progress ives, many prog ress ives would co me to the ir
senses and recogni ze the utility of orig inalism in safeguarding the lawmaker '
progress ive constituti on. And po liti ca l conservati ves mi ght re luctantl y conclude
th at perhaps they were wrong to embrace an anachro ni stic, dead-hand theory of
interpretation. This is not to say that both ides are insincere, on ly that everybody is susceptible to the te mptati on to pl ay law maker in the gui se of interpretation.
CONCLUSIO

Fall on's boo k challenges co mfo rtable presumpti ons. Though I do not agree
with most of hi s claims, particularly hi s asse rti on that the unwritten constituti on
is part of our leg itimate Constitutio n, he does a fine j ob of try ing to negate the
tex tual and hi stori ca l advantages enj oyed by conservatives. He also killfully
presses the progress ive advantages ste mming fro m the Supreme Court's actual
cases. Rather th an treating these cases mere ly as tex tu al embarrassments, he
attempts to leg itimate them by reference to an unwritten constituti on.
But Fall o n's criticisms of ori g in ali sm are di sappoi nting. Like many of it
proponents, Fallon identifi es ori ginali sm too close ly with the Founders' Constituti on and thu s fa il s to separate interpreti ve methodo logy fro m its results. As a
theory, ori g inalism has nothing to do with entrenchin g the preferences of dead ,
white, slaveho lding males. Nor does it necessaril y have anything to do with eras
in whi ch problems and opportuniti es were far different from o ur ow n. It is just a
mode of interpretati on that can serve any ideology or no ne at all.
Paradox ica ll y, Fallon 's attack on ori g inali sm ultimately could undermine the
very Constitution that he attempts to vindicate. In a world where the Fallonian
Constitution is accepted as the leg itimate constituti on, to the ex tent that people
accept Fallon's criti cisms of ori g inalism, he suppli es the means fo r undermining
the very Constitution he champi ons. Those opposed to the Fallonian Constitution ca n always cite Fallon 's book fo r reasons why, desp ite the origin al understanding of the Fallonian Constitution, it rea ll y is in appropriate to consider
precedent, o r w hy it is who ll y improper to make va lue judgments. Perhap it is
altogether fitting that Fallon 's book supplies the means for undermining the
Falloni an Constitution.
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TAKINGS, REGULATIONS, AND
NATURAL PROPERTY RIGHTS
Eric R. Claeys
\

This A rticle reexamines federal regulatory-takings law in light of a lin e
of eminent-domain cases decided in American state courts during the nineteenth century. These decisions drew on Foun ding Era principles of natural
law to generate a body of what modern lawyers would call "regulato,y ta/tings" law. These principles entitled property owners to the free use of their
property. They conceived of a property "regulation" as a jJositive law ordering an owner's free use of property to accord with the natural rights of her
n eighbors. If a /Jositive law restrained the free use of properly for some other
purpose, ii constituted an "invasion " of use rights and therefore "took " constitutionally-protected "private property. "
The Article offers three main lessons. First, the Artirle explains why
modern f ederal and state regulatory-takings law suffersfrom seriousdoctrinal problems. The nineteenth-centurycases fashion ed workable dortrinal
standards because they consistentlyfollowed the principlethat the free use of
property deserved protection; Penn Cenlral v. Cily of New York and other
leading modern cases respect property 's social value inronsistenlly, if nl all.
Second, the nineteenth-century cases provide a different way to conceive of
property rights. Most modern property theory is strongly utilita·,ian; the nineteenth-century
cases justified the free use of property as an extension of the
moral freedom, inherent in being human. Finally, the distinclion these cases
drew between "regulations " and "invasions of right " provide important insights into the original meaning of the Takings Clause in the Fifth Amendment lo the U.S. Constitution,
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1669

ETEENTH-CENTU RY

L AW

Regula tio ns and Takings Now

Regulatory takings law combines the worst of two worlds-constitutional law's arid generalities and property law's substantive difficulties. To hear the Supreme Court tell it, this confusion is the best we
can expect. In Penn Central TransjJortation Co. v. New York City, the leading regulatory takings case of our tim e, the Supreme Court complained that regulatory takings law "has proved to be a problem of
considerable difficulty." ' " [Q]uite simply," the Court confessed , it
"has bee n unabl e to d evelop any 'set formula' for determining" regulatory takings cases.
The re a re many reasons for this proble m , but we make it worse by
assuming th at regulatory takings law is a re latively rece nt inve ntion.
Most lawyers and scholars assume that "regulatory takings" did not
even exist as a conceptual category until th e U.S. Supreme Court invented it in 1922, and that there is no earlie r tradition of American
takings cases to teach us how to apply the Takings Clause 4 to regulations. In his 2002 opinion in Tahoe-Sierra Preservation Council v. Tahoe
Regional Planning Agency, Justice Stevens read the Court's regulatory
takings precede nts narrowly in la rge part because he thought those
cases were of "recent vintage ." 5 Even Justice Scalia, the mo t
respected originalist on the fed e ral be nch , co nceded a d ecad e ago in
Lucas v. South Carolina Coastal Council that th e regulatory takings principles he was d eveloping for th e Court were "not supported by early
American ex pe ri en ce."6
I

438 U.S. 104, 123 (1978) .
Id. at 124.

See, e.g. , Robert Brauneis, "The Foundation of Our '
Takings' Jurisprudence";
The My th and Meaning of Justice Holmes's Opinion in Pe nnsylvania Coal Co. v. Mahon , 106
YALE LJ. 613,615 ( 1996) (d ubbing Pennsylvania Coal Co. v. Ma hon, 260
.. 393 ( 1922) ,
th e "Adam" o f regulaLO ry takings jurisp rude nce).
4
U.S. CONST. amend. V ("[N]o r shall private prope rty be taken fo r public use, without just co mpensatio n.").
5
122 S. Ct. 1465, 1478 (2002).
6
505 U.S. 1003, 1028 n.15 (1992) (stati ng that altho ugh "large ly true," the hisLOrical
account is irre levant because stale practices prior to in corporatio n of th e Takings Clause
"were out of acco rd with any plausible inte rp1·e tatio n of [th e Clause]").
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"Regulations" and "T a kings" Du ring the Nine teenth Ce n tury

Were early Am e ricans as o blivio us abo ut "regulatory takings" as
Justices Stevens an d Scalia assume they were? One n eed no t loo k very
fa r to find exampl es of Founding Era treatises or cases saying th a t
p ro perty righ ts sh o uld be "sacredly pro tected ." 7 The d o ub ts beco m e
even stro nger if o n e looks to nine teenth-ce ntury state e min ent-doma in cases. In Tahoe-Sierra last T erm , the pla intiffs did n ot win any
co m pe nsatio n , eve n tho ugh a bi-state plannin g age n cy h ad str ipped
th em of all d evelo pm ent rig h ts in th eir land for m ore th an two and a
h alf years. 8 In o n e 1841 case, by contras t, an own er wo n compen satio n because a state aqueduct proj ect h ad d eprive d him of wate r righ ts
for just two and a h alf months. 9 If the Fo unde rs and nin e teen th-centu ry state judges were this solicitous of p rope r ty rig h ts, can it really be
tru e th at th ey refused to apply the ir p1-inciples abo ut pro perty righ ts
and takings to pro per ty regulatio ns?
T his Article argu es th at m ode rn ta kings law and sch o larship p rofo u nd ly misunde rstand ninetee n th-ce ntu ry state regula tory takings
law. 10 Ea rly state e min en t-do m ain o pinio ns did n o t o rganize takings
cases und er th e sam e categories th a t we apply n ow, bu t it is still possible to identify a series of d ecisio ns tha t closely rese mbl e m od ern regulatory takings cases. Th ese d ecisions d rew o n social-compact an d
na tu ral-rig h t po litical theory to d evelo p broad legal distinctio ns between pro per ty regul ation s and regulatory takings. If p rope r ty regulations did not live up to th e standards for "regul ati o ns" p rescribed by
natural-righ t th eory, state co urts held that th e restrictio ns were "vio lations" or "invasio ns" of p rope r ty righ ts, which we would n ow call "regul atory takin gs."
T his co ncl usio n is especially strikin g beca use m any of th e fo undational state regulatory takings o pinio ns are well kn own a nd misread
anyway. T h e co nfusio n arises beca use m o d e rn lawyers and judges
read th ese decision s an ach ro nistically. Quite often , early state cou r t
judges did say th at "regulatio ns" were n o t "takings." Mod e rn read ers
th en q uickly jump to th e concl usion th at a state co uld n eve r trigger
taking pro bl ems so as lo ng as it exercised its regulato ry powers without touc h ing, trespass ing, or co nfiscatin g p ro perty.
For nin etee n th-ce n tu ry judges, th e co n ce pt of "regulation " m ean t
som e thing substan tive ly q uite differe nt from wh at we assume it m eans
now. After several generatio ns of New Deal regula tio n , we associa te
7
2 J AMES KENT, COMMENTARIES ON AMERICAN LAW 3 19 (2d ed ., H a lsted 1832); see
Vanh o rn e's Lessee v. Do rra nce, 2 U.S. (2 Da ll. ) 304, 314 (C.C.D. Pa. 1795 ) (noting that "a
m o re sac,·ed regard sh ou ld h ave bee n pa id LO prope rty") .
8
See Tahoe-Sierra, 122 S. Ct. at 1470, 1478.
9
See Cornm ' rs v. Kemps h a ll , 26 We n d. 404, 404, 4 13 (N.Y. 184 1).
o See d iscussio n infra Part 11.
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"regulation" with "any governme nt rule restraining the use of property, for any purpose of the public 's choosing. " This understand ing
makes it difficult, if not impossible , to articulate a principl ed distinctio n between regulations a nd takings. By co ntrast, when ninetee nthcentu ry lawyers used th e term "regulatio n ," they invo ked moral and
political principles th at limited th e sco pe of "regulatio n " as surely as
th ey justified it. To borrow Randy Barnett 's defin iti o n , property "regulatio ns" were expected to "make" proper ty rights "regul ar." 11 Regul ati o ns we re ex pec ted to order and e n courage th e free and equa l u e of
prope rty. In o n e 1799 case, a lawyer argued that "bye-law may regulate but n ot re train trade." 12 Even as late as 19 15, roughly wh en th e
early co n ce ption of regulation confro nted the co n ce ptio n that
prevails today, a th en-U .S. Senator and future Supreme Co urtJustice
d efi n ed "regulation " to m ean "adjusting co nditi o ns so as to
facilitate." 13
U nd erstood in the earli e r, n arrower se nse , th e co n ce pt of "regulation " qui e tly informed and complem e nted what it m eant for gove rnm ent to "take" private property. The law of na ture e ntitl ed every
perso n to a certain set of rights to control, to exch an ge, and especially
to use h e r own prope rty. 14 "Regulatio ns" aimed to secure in practice
th e equal share of con trol, dispositi o n , and use rights to whi ch owners
we re e ntitled in principle . 15 The main lin e of "regu latio ns" defined
and protected property rights or oth e r perso nal rights. They preve nted
o n e own er from overstepping his own fair a nd eq ual sh are of use
rights and grabbing som e of his n e ighbors' in the process. 16 Once
th ese laws h ad equali zed n eighbors' u se rights, a sm aller class of "regulations" restrained and ordered th e exercise of rights to enlarge eve ry
affected owner's practical freedom over h e r prope r ty. 17 Ro ug hly
sp eaking, th e former prevented nuisances, while the la tte r forcibly rearranged owners' uses of property to benefit all of them as a partnership benefits all of its partners.
If, howeve r, a law d eprive d a person of more rights in practice
than n ecessary to satisfy either of these standards in principle, it
stripped owners of "property" in their use rights. In the words of a
twentie th-century Supreme Court case, such a law force d "so me peo11
See Randy E. Barn e tt, The Original Meaning of the Commerce Clause, 68 U. CHI. L. REV.
I OJ , 139 (2001) (using this de finiti on of "regulation" to expla in th e meaning o f "regu late"
as applied to the Com me1·ce Clause).
12
Respublica v. Duque t, 2 Yeates 493, 494 (Pa. 1799) .
13
The Hon. George Sutherland, The Co nstitutional Aspec t o f Gove rnm e n t Own e rship, Address a t the Missouri Bar Association Mee ting 8 (Sept. 29, 19 15) (transc ript ava ilable from the Library of Congress, Justice Suth e rl and collectio n ).
14
See discussion infra Part I.A.
15
See discussion infra Part I.D.
6
See discussion infra Parts 11.8, 11.D. I, 11. E.2.
17
See d isc ussio n infra Parts 11.D. 2, 11. E. 3.
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pi e alon e to bea r public burdens which , in a ll fairn ess a nd justice,
sh o uld be bo rn e by th e public as a whole ." 18 Beca use such a law
stripp ed owne rs of use rights th ey did not need to relinquish fo r good
"regula tio n ," it "invad ed ," "vi olated ," or "took" private prope rty.
Implications

C.

l.

A New and Old Approach to Federal Regulatory Takings Law (or,
Clearing the Pe nn Ce ntral Muddle)

T he e early sta te-co ur t d ecisio ns teac h a simple but p owerful lesso n abo ut mo d e rn fed e ral regula tory ta kings d oc trin e : if we really
wa nted to e nfo rce a co he rent d oc tr ine, we co uld. The state d ecisio ns
read sta te takings cla uses and o th e r co nstitutio nal g uarantees to es tablish swee ping mo ral distin ctio ns be twee n th e prope r "regul atio n " of
individual prope rty ri gh ts and th e "invas io n " o r "takin g" of such
righ ts. These gua rantees drew lines much like th ose tha t run th ro ugh
o th e r broad gu arantees in th e Bill of Rights. In con stitutional law
n ow, we are perfectly co mfo rtable with th e idea th at th e Free Speec h
Cla use 19 cove rs no t o nly o bvio us censorship but also regulati o ns th a t
in cide n ta lly res train speech . We d o n o t h esita te to di stin guish am o ng
regul atio n th at prevent abuses of speec h righ ts (like o bsce ni ty and libel
laws), regula tio n s th at order th e exe rcise of speech rights (like tim e,
place, a nd ma nn er restr icti o ns), and regula ti o ns th a t have n o co nn ecti o n to e ith e r of th ese justifi cati o ns. Our backgro und ideas abo ut o bsce ni ty, libe l, and tim e-place-and-manner res trictio n s inform a nd
co mple m ent what co m es to mind wh e n we speak of a law th at
"abridges" free sp eech . Our pred ecessors were just as comfortable
ma rkin g off prin cipled distincti o ns am o ng nuisan ce-control regulatio ns, co mm o n-be n efit regula tio ns, a nd regulatio ns that "invaded "and thus "took"- som e of an own er 's fa ir and equal sh are of use
righ ts in h e r p ro per ty.
T hese sta ndards are so rely need ed beca use, to bo rrow Carol
Rose 's fa m o us ph rase, m o d ern regula tory takin gs law is widely recognized to be a "rnuddle." 20 This muddle has becom e esp ecially severe
in rece n t yea rs. Cases like Lucas, Tahoe-Sierra, and Palazzolo v. Rhode
Island
have exposed se rio us co nce ptual ten sio ns in contempo rary
regul atory takings d octrine.
Armstrong v. United States, 364 U.S. 40, 49 (1960) .
19 See U.S. CONST. amen d . I ("Co ng ress shall ma ke no law .. . a br·idging th e freedom
o f speech ").
20 See Carol M. Rose, Ma ho n Reconstructed: Why the Takings Issue Is Still a Muddle, 57 S.
CAL. L. REV. 56 1 ( 1984) ; see also Louise A. Halper, Why the Nuisan ce Knot Can 't Undo the
Takings Muddle, 28 IND. L. REV. 329 ( 1995).
21
533 .S. 606 (200]).
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The nine teenth-centu ry cases sho uld dispel an y n o tio n th a t Penn
Central' s "muddle" is a n ecessary o r inevitable legal d evelo pment.
Ra th er, they suggest, th e d octrinal p roblem s tha t h ave acc re ted
aro und Penn Central ove r th e last 25 years are a muddle of Penn Central's m aking. While th e idea of a "regul atory takin g" is ofte n d escribed n ow as a contradictio n in te rms, it d oes n o t need to b e.
T akings law ge ts muddled o nly wh e n it applies a ce rta in kind of uti litari an p ro pe r ty th eory to regula to ry takin gs. In Property,Utility, and Fairness, Fra nk Mich e lman co ncluded th at "th e ha rm-ben efit distincti o n
was illusory as lo ng as effici en cy was to be take n as th e justifying pu rp ose of a coll ec tive m eas ure ." 22 Thi s Articl e suggests th at
Mich elman 's conclusio n is o nly as so und as his n orma tive premise.
H e ass um es that his Article's utilita ri an d efiniti on of social effi cien cy
o ught to d e te rmin e wh en th e gove rnm ent "regul ates" a nd wh en it
"takes. " Penn Central and subseque n t cases fo llow a utili ta rian th eory
of prope rty regul atio n mu ch like Mich elman 's. Regulatory ta kings
law a pplies internally coh erent stand ards unde r th e natural-right app roach ; it d oes n o t und e r Mich e lm a n 's a nd Penn Cen tral' s
assumptio ns.
Specifi cally, th e n atural-right app roach suggests tha t Penn Central' s approach breaks d own because it d oes n o t go far en o ugh in respecting th e social good associa ted with "freed o m of actio n " in
p rop er ty rights. If o n e co uld ask nin e tee nth-ce ntu ry jurists to redu ce
th e na tural-right a pproach to a slogan , they might say th a t th e o bj ect
of all pro pe rty regulati o n is to secure to every own e r an "equal sha re
of freed o m of ac ti o n" ove r h e r own prope rty. On thi s un de rsta nding,
eve ry owner is entitl ed to so m e zon e of no n-interfere n ce in whi ch to
use h er possessio ns industri o usly, productively, and co nsiste n t with
th e h ealth , safety, proper ty, and m o ral needs of h e r n e ighbors. T his
co n cept of "equ al and free actio n " is fo re ign to m ost co nte mpo rary
read ers, but it has dram a ti c consequ en ces fo r unde rsta ndin g th e Penn
Central muddle.
From th e na tural-right perspec tive, Penn Cen tral brea ks down because it d oes n o t use free ac ti o n ove r prope rty to m edi ate b etwee n
individual p ro pe rty ri gh ts and gove rnm e nt social ac ti o n . T o settl e
regula tory takin gs claims, Penn Central bala n ces th e own er's lost econ o mi c value and expec ta ti o ns against th e social value tl1 e govern m e nt
h o pes to gain by regula tio n .23 Even th o ugh th e na tural-right pe rspecti ve wo uld see utili ty as a h a ppy co nsequen ce of good regul a ti o n , n ot
as a n e nd in itself, it can still critique Penn Central's utili Ly balan cing.
From tha t pe rspec tive, Penn Central brea ks d own wh e n it instru cts
22
Fra nk I. Miche lman , Property,Utility, and Fairness: Comments on the Ethiral Foundations
of "Just Compensation" Law, 80 H ARV . L. R EV. 11 65, 1235 (1967) .
23
See Pe nn Ce nt. Tra nsp. Co. v. New Yo r k City, 438 U.S. 104, 124 ( 1978).
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courts n o t to be judgmental when they weigh th e social value of r egula tion. Invoking deferential "ratio n al basis" principles, Penn Central requires co urts instead to presume that regula ti o n has high social value
whenever it is "reaso nably related to th e promotion of th e ge n eral
welfare. "2 4 Other balancing tests in prope rty law, by co ntrast, discount the social value of a given land use if it interferes with owners'
free actio n over their proper ty. In nuisance law, for instance , the Restatement of Torts suggests that "it is in the general public inte rest to
permit th e free play of individual initia tive within limits" and tha t
"freedom of co nduct has som e social value although in [a ] particular
case the conduct may not produce any immedia te or direct public
b en efit." 2 5
Takings law could get o ut of the Penn Central muddle by recognizing that what the Restatement of Torts calls "individual initiative" and
"freedom of conduct" goes a long way in shaping what Penn Central
calls "the character of th e governm e nta l ac tion ." 2 6 On Penn Central's
facts, for instance , one would have to disco unt th e social value or character of a historic-prese rvation law to th e ex te nt th a t it scares local
owners into worrying that they will no lo nger be abl e to chan ge or
expand th e u ses they make of their properties. In prac ti ce, that discounting would reduce to two se parate, workable d octrinal inquiries.
One inquiry would focus on whether a historic-preservation law directly and reaso nably co ntrols som e nuisance like a h ealth threat or
pollution proble m. The other would focus on whether such a law enlarges affected owne rs' rema ining prope r ty rights in ways that co mpensa te th em for the use and d evelo pme nt rights it strips from them.
Since the answers to both inquiries would almost certainly be "No ," a
historic-preservation law wo uld n o t promote social utili ty unl ess it first
compe nsated local owners for the de moraliza ti o n costs tJ1ey would suffer from losing some of the free use of their property.
Because such an approach is co h ere nt and workable , we should
not blithely assume th at Penn Central's "essentially ad hoc, factual inquiri es"27 are the best we can hope for in regulatory takings law.
Rath e r, even if we prefer Penn Central's prope rty theory to any other
alternative , we must acce pt that some se rious doctrinal costs weigh
down Penn Central's advantages. In its justifications, the Penn Central
a pproach is admittedly sta nd ardl ess. In its co nseq ue nces, it leads to
all-or-n othing results, awarding nothing much more often th a n it
awards anythin g. By writing the con cept of "equal freedo m of acti on "
over property out of regulatory takings law, Penn Central ma kes it
24
25
26

27

See id. at 13 1.
R ESTATEME NT (SECON D) O F T O RTS §

Penn Central, 438 U.S. al 124.
Id.

828 cmt. e ( 1979).
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cheaper for the government to pursue a wide range of social actions it
could not afford under the natural-right approach . It probably also
facilitates transfers of property-use rights that th e natural-right approach would forbid. This Article does not assess which of these two
approaches promotes better policy. But it does show that the Penn
Central approach cannot be defended solely on the ground that the
law cannot do any better.
2.

A New and Old Approach to State Regulatory Takings Law

This Article focuses o n Penn Central and th e main cases in federa l
regulatory takings law, but it probably has eve n more far-reaching
ramifications for state takings law. In constituti o nal law, legal scholarship and classroom teac hing both tend to focus on U.S. Supreme
Court decisions, which are often written by first-rate legal thinkers and
in any case are always final. When it comes to regulatory takings, h owever , federal law is not the best place to start. Because the Fifth
Amendment does not apply directly to state eminent-domain proceedings, th e federal courts did not even begin to fash ion regulatory-takings principles until early in the twentieth ce ntury. 28 Meanwhile, state
co urts had been developing a coherent and unifi ed doctrin e for more
than a ce ntu ry. 29
Nineteenth-century state court judges did n ot wait for Chief Justi ce Marshall andjustice Story to solve th e problem s in regulatory takings law for th em . Modern-day state co urt judges need not wait on the
U .S. Supreme Court to work out th e kinks in federal regulatory takings law now. Nor do modern-day state legislatures, many of which
have draftedjust-compensation statutes to correct the problems often
associated with Penn CentraL 30 Again, this Article makes no final claim
about whether Penn Central's approach to regulatory takings promotes
so und policy. But the ninetee nth-century cases should help state
co urts clarify the substantive issues to co nsid er before u sing Penn Central as pe rsuasive a uthority to interpre t state takings clauses. Federal
takings g uarantees set a co nstitutionally guaranteed floor, not a constitutionally mandated ceiling. 3 1 If state officials think that Penn Central is too muddled, o r th at it unfairly denies own ers compensation in
See discussio n infra Pan Ill.
See discussion infra Part II.
See Mark W. Cord es, Leapfrogging the Constitution: The Rise of Stale Takings Legislation,
24 E COLOGY LQ. 187 (1997).
31
See, e.g. , Prun eYard Sh oppin g Ctr. v. Robins. 447 U.S. 74, 80- 81 (1980) (announ cing that federa l law, including th e Constitu tion , "does not ... limit th e auth ority of th e
Sta te to exercise its po li ce power or its sove reig n ri gh t to ado pt in its own Co nstitutio n
in d ividual li be rties more expansive tha n th ose co nfe rred by the Federa l Con stitution "); see
also J O H N E. N O W A K & R ONA LD D. R O T UN DA, CONSTIT UTIONA L LAW § l. 6(c), at 19 (5 th ed.
1995) ("[S) ta te co urts are a lways free to grant in d ivid uals more rig h ts than those g uaranteed by th e Constitu tio n , provided [they) do[) so o n th e basis of sta te law. ") .
28
29
30
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som e cases, they can develo p sta te ta kin gs law to bring more clarity
a nd fairness to the ta kings p rotectio ns in th e ir states.
3.

Introducing Equality and Freedom as Standards in Takings Law

The nine teenth-centu ry cases also provide two n ew standards fo r
evalua ting n o t o nly Penn Cen tral, but any o th e r approach to takings
law. U tili ta rianism a nd p e rso nh ood now p rovide th e two main justificatio ns fo r p rop e r ty rights. On o n e h and , th e nin e tee nth-ce ntury
cases sh ow why a utilita ri an acco un t of prop er ty might require th e
equal a nd free use of pro pe rty. Fo undin g Era n atural-right th eory
sta rted fro m th e insight th a t p eopl e rely o n h avi ng free co ntro l ove r
their labo r and their extern al possessio ns. If this insight is substantially co rrec t, tha t re lian ce must co unt heavily in a u tilitaria n justificatio n of p rope rty.
Beca use n a tural-right th eo ry places so much weight o n the co nce pt of equal freed o m of actio n , th e nin e teenth-centu ry cases anticipate th e acco unt of the po lice power and regula tory takings
d eveloped by Richard Epstein. H e star ts fro m utilitarian Lockean
premises, 32 especially th e insight th at " [i]n m os t cases, th e rig ht to use
o n e's own land freely is m o re impo rtant than th e right to ve to o n e's
n eighbo r 's use of his land." 33 H e th en traces two se parate justificatio ns fo r gove rnm e nt takin gs, nuisan ce co ntrol a nd implicit in-kind
compen sati o n. 34 These justifi cation s closely track th e two justificatio ns for p roperty "regulatio ns" used by nin e te enth-century American
sta te jurists. As this Articl e suggests, th e re are subtle differe n ces between Epstein 's approach and th e nin e teenth-ce ntury approac h .
From th e natural-right pe rspective, Epste in a t tim es unde restim ates
th e m o ral o bligati o ns inh ere nt in pro perty rights. The two approach es also pa rt ways o n th e ultim ate relati o n be twee n utili ty and
freedo m . Epste in e n co urages freed o m primarily beca use it is socially
useful , while th e Ame ri ca n na tural-right app roach treated utili ty as a
h a ppy co nseque nce th a t fo llowed wh e n individuals exe rcised freed o m
morally.
Still , th e nin etee n th-ce ntu ry cases co nfirm Epste in 's basic
insight: if peo ple place gr eat utili ty in freed o m , a nd particula rly in th e
free use of p roper ty, takin gs law must draw prin cipled distin ctio ns
a mo n g regulatio ns th a t aba te abuses of prope r ty righ ts, th ose th at pro32 See RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY AN D TI-I E POWER OF EM INENT
DOMA IN 9-1 8 ( 1985) [hereinafter EPSTEIN, TAKINGS ].
33 Richard A. Epste in , Lucas v. So utJ1 Carolina Coastal Co un cil: A T a ngled Web of Expectations, 45 STAN. L. REV. 1369 , 1386 (1993) .
34 See EPSTEIN, TAKI GS, supra note
32, at 108-25, 195-2 15.
35 Fo r Epstein 's th o ug h ts o n tJ1 e simila riti es and diffe re nces in the two approac h es,
see Richa rd A. Epste in , The "Necessary" History of Propertyand Liberty, 6 CHAPMAN L. REV.
(2003) .
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vide implicit in-kind compensation, and those that reduce social welfare because they do neither.
On the other hand, the ninetee nth-century reconciliation may be
of even more interest to scholars who seek to ground property rights
in personhood. Utilitarian property theory dominates property scholarsh ip today, but a small band of dissenters insists that property is better understood as an extension of the human person. As Margaret
Radin explains, "AJthough explicit elaboration of this perspective is
wanting in modern writing on property, the personhood perspective
is often implicit in the connections that courts and commentators find
between property and privacy or between property and liberty.
This perspective seems persuasive in areas like copyright or celebrity
privacy, where personhood assumes particular significance. 3 7 However, it does not yet extend to many other areas of property law, including the law of takings. Th is deficiency is unfortunate because
"the personhood perspective can also serve as an explicit source of
values for making moral distinctions in property disputes, and hence
for either justifying or criticizing current law." 38
Nineteenth-century natural-right theory provides a personhoodbased account of regulatory takings. Considering property rights as
simple exten ions of a person's absolute freedom, the natural-right
acco unt generates a prepolitical and prelegal conception of property.
When a p e rson owns an external possession, sh e also enjoys a ser ies of
rights in relation to tha t possession , which allow her to enlarge her
freedom to satisfy her wants and manifest her personal talents. But
the theory is also practical and prudential. It identifies as the "natural" legal state the regime that does more than any other feasib le regime to secure personal freedom . Because this theory is practical and
36
Marga re t J a ne Radin , Property and Personhood, 34 STAN. L.. REV. 957, 957 (1 982)
(fo o tn o tes omitted ) .
37
See, e.g., George M. Armstrong, Jr. , The Reification of Celebrity: Persona as Property, 5 1
LA. L. REV. 443 (1991 ).
38
Radin , supra no te 36, at 957. Radin g ro unds h e r account in H egel's philoso phy,
discla iming a ny inte nt to "emph asize ho w th e no ti o n of pe rsonhood might figure in th e
most prevale nt u·aditiona l lines of libe ral pro pe rty theory," esp eciall y "th e Lockea n labo rd esert theory." fd. a t 958. As should becom e clea r in Part 1, Am e ri can natural-right theory
is quite Loc kea n , th o ugh it is a lso influe nced by medi eval and early En lighte nm e nt natura llaw write rs. The diffe ,·ence in the o reti cal approach makes fo r impo rtant diffe re nces in
practice. Radin 's acco unt te nds to preclude own ers fro m ho lding prope rty in "Fungible"
goods- o bjects no t "closely rela ted to o ne 's pe rso nh ood " but instead "h eld fo r purely instrum e ntal reaso ns. " f d. at 960-61 ; see id. at 986- 88. Th e Am e ri ca n natura l-right acco unt
1·ecogni zed pro pe rty in so-called "fungible" goods, by co ntrast, because people can use
fungib le goods as o r eve n mo re effec tively than so-called "pe rso nal" goods to fu lfi ll th e first
object o f prope rty ri g hts-to secure th e o wn e ,·'s self-preservation by producti o n and acqu isition . Sti ll , an y diffe re nces be twee n Radin 's work and th e Fo und e rs' approa ch d o no t
make o n e or th e othe r any less o f a "personh ood " th eo ry o f property; rath e r, such diffe rence suggest that th e Fo und ers analyzed th e persona differently from Hege l and Radin 's
in te rpre tation of H ege l.
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prude ntial, it can reconcile seemingly "absolute" perso nal ri ghts with
n e ighbors' individual rights and th e n eeds of co mmuni ty living. It
orde rs prope rty in rela tio n to rights and respo nsibili ties that a re m o re
esse ntia l to one 's p erson , su ch as h ealth , safety, and m o rals. On ce
p ro pe rty h as been so ordered , equality prin ciples th e n o rd e r eac h individual's prope rty rights in relatio n to th e righ ts of o th e r own e rs.
We m ay d o ubt wh e th er freed o m a nd equali ty sh o uld se t stand ards for takings law. We may also qu esti on the sp ecific co nce ptio ns
of equ ali ty and freed o m tha t nin e tee n th-ce ntu ry jurists a pplied . But if
th e e co nception s h ave m e rit, a nd if th e insigh ts th ey make about
p roperty, personh ood , and co mmuni ty living a re acc urate, th e nin etee nth-cen tu ry approach to takin gs re prese n ts a marked imp rove m ent
ove r th e a pproach we apply n ow.

4.

Nineteenth-Century Regulatory Takings PrincijJles and the
Original Intent Behind the Takings Clause

Finally, this Articl e co ntribu tes to th e deba te ove r th e histo rical
m eaning of the T akings Clause in th e Fifth Amendment. L ucas, d ecided in 1992, provo ked inte nse sch o larly inte rest in de te rmining h ow
the Fo unders and early America ns o ri ginally unde rstood th e T akings
Clause.
Fo undin g Era na tural-right th eory co uld easily gen era te a
principled distinctio n be twee n regul a ti o ns and regula to ry takings.
While this distin cti o n was m o re o r less latent at th e Fo undin g, sta te
co urt jurists gradually mad e it pa tent over th e co urse of th e nin eteenth cen tu ry. The ir d ecisio ns presupposed th a t co nstitutio n al pro pe r ty protectio ns invited th e m to distin guish be twee n laws th at
"regulated " pro p er ty and laws th at "invad ed " and thus took prope rty
by res training proper ty-use righ ts fo r purposes n ot re lated to th e
p ower to regulate. This th eore ti cal distin ctio n d ese rves co nsideratio n
as at leas t o n e fac to r sh apin g th e ori ginal unde rstandin g of th e T akings Clause .
It may see m iro ni c th a t an Arti cle abo ut ea rly Am e ri ca n ta kings
law sh o uld d raw such a ten tative co nclusio n abo ut th e histo rical m ea ning of th e Ta kings Cla use. Still , th e o rigin a lism d eba te cove rs man y
m o re so urces of histo ri cal evide nce than the cases studied in thi s Article. T his Article co ncentra tes o n wh a t we wo uld n ow call "regula tory
takings" cases, but those cases co nstitute a fairly thin slice of nin etee nth-century emine nt-do m a in law. Other sch o lars, esp ecially Wil-

39
For a rece nt summ ary o f and co n u·ibutio n to that d e bate, see And rew S. Gold ,
Regulatory Takings and Original Intent: The Direct, Physical Takings Thesis "Goes Too Far," 49
AM. U. L. REV. 18 1 ( 1999).
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liam Stoebuck,40 Willia m Michael Treanor,4 1 and Kris Kobach ,42 have
examin ed what are now called "consequential damage" cases. In
th ese cases, prope r ty owners complained not tha t the government
abused its powe r to regulate, but that it inflicted a publicly-sponsored
nuisa nce o n th e ir prope rties. Though less relevant to the originalism
d ebate, these cases are numerous and do not paint as clear a portrait
as the cases tudied he re. 43 Separately,John H art has studied colonial
la nd-use prac tices and co ncluded th at th e Founders regulated land
use too closely to make room for regulatory takings principles with
any bite.'14 William ovak conducted a similar study of state land-use
regulation over th e first half of the nin etee nth century and, though he
was n ot ex plicit o n this point, h e hinted a t co nclusions similar to
H a rt's.'15
This Articl e d oes n o t examine all the so urces cove red in this
sch olarship, but it d oes warn th a t those sources should be reread carefully. This Article shows that modern scholars read nineteenth-century regul atory takings d ecisions a nachronistically, their judgments
shaped by th e utilitarian co mmitme nts that currently predominate in
prope rty law. Modern reade rs are not sensitive enough to the ways in
which natural-right th eo ry gave content to key concepts like "private
prope rty," "regula tion ," "takings," and th e relation between "private
rights a nd tl1 e public good ." It m ay be tha t much of the other scholarship about early American la nd use practice repeats these same anachronistic misunderstandings. For instance, in his book The People's
Welfare, ovak sets out to prove that th ere was an "overwh elming prese nce of regul atory gove rna n ce" in American life during th e early nineteenth ce ntu ry. 46 The exa mpl es Novak gives, however, closely track a
conception of th e police powers similar to the portrait sketched in

40

( 1972) .

Wi llia m 8. Stoebuck, A General Theo1y of Eminent Domain, 47 WASH. L. REv. 553

41
William Michae l T 1·ea no1·, The Original Understanding of the Takings Clause and the
Political Process, 95 C O L U M . L. REV.782 ( 1995).
42
Kri s W. Kobach, The Origins of Regulatory Takings: Setting lhe Record Straight, 1996
UTA H L. REV. 1211.
43
The New Hampshire Supre me Co urt ca nvassed th e takings issues raised and th e
vario us lines of precedenL addressing th ese issues in Eaton v. Bosto n , Co ncord , & Mo ntreal
R.R. , 51
.H. 504 ( 1872).
44
See J oh n F. Hart, Colonial Land Use Law and !ts Significance for Modern Takings Doctrine, 109 HARV. L. REV. 1252 ( 1996) [hereinafter Ha rt, Colonial] ;Jo hn F. Hart, Land Use
Law in the Early Republic and the Original Meaning of the Takings Clause, 94 Nw. U. L. REV.
1099 (2000) [he reinafte r Hart, Original Meaning].
45
See WILLIAM
j. No AK , TH E P EO PLE 'S WELFARE: LAW AN D R EGU LATION I N NINETEENTH- C ENTU RY
M ER ICA ( 1996) .
46 ld. at 6.
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Part II of this Article: h ealth and safe ty laws,47 pu blic m orals co ntrols, and laws regulating th e use of public co mm o ns. 49
Of course, it is entirely possible th at th e sta te lawmakers wh ose
legisla tion Novak studies we re practicing a th eo ry of regula ti o n m arkedly differe nt fro m the n atural-right theory that sta te judges were
preaching fro m th e be n ch . The sam e possibility h o lds for th e work of
scholars like H art, T rean or, and th e oth ers m e nti o n ed above. Bu t we
will n o t know d efinitive ly un til th e origina l sources th ey cite are studied with closer care.
Separately, the o riginalism d ebate raises issues th at go beyo nd th e
sco pe of this Article regarding wh at it m ea ns to recove r th e o riginal
"understanding," "m eaning," or "intenti o ns" of the Takings Clau se.
This Article u ses "originalism " ro ughly to classify several diffe rent approaches to studyi n g historical so urces. At o n e exu·em e, "o riginal intentio n " studies try to d e termin e th e meaning and sco pe of a legal
clause by studying h ow th e drafte rs in te nd ed th e clause to apply to
specific situations.
T his side of th e o riginalist spectrum tries to recover what Gary Lawson calls "a co n cre te , subj ective un ders tandingeith er of so m e privileged gro up of fo und ers or ratifie rs o r of som e
m o re am orph o us general public. "5 1 In the regula tory takin gs fi eld ,
Andrew Gold h as u sed su ch a m eth od o logy to con cl ude th at th e origin al understanding of th e Ta kings Clause "quite possibl [y] " applied to
regulation s, 52 while H a rt's work suggests th at th e Clause was n ot origin ally intended to apply to regulations.
At th e o th er extrem e , "original meaning" studi es con centrate o n
using histo rical sources to recover th e obj ective m eaning of a clause's
terms. Lawso n d esc ribes this side of th e spec trum "a the unders tanding that the ge n eral public wo uld h ave h ad if all relevant inform a tio n
and argumen ts h ad bee n b rought to its a tte n tio n. "54 O riginal-meaning analysis diffe rs sh arply fro m original-in tention an alysis beca use it
allows for what Lawson calls th e p ossibili ty that "d ocu m ents ca n h ave
m eanings tha t are late nt in th eir lan gu age and stru cture eve n if th ey
47
48
49
50
51

52
53

See id. at 51 - 82, 191 - 234; d iscussion infra Part II.B.
See NOVAK, supra note 45, a t 149- 90; d isc ussio n infra Part 11. C.
See NOVAK, supra note 45, at 83-148; di scussio n infra Part 11. E.
See An to nin Scalia, Originalism:The Lesser Evil, 57 U. CI N. L. R EV. 849 ( J 9 9) .
Gary Lawson, Delegation and Original Mean ing, 88 VA. L. REV. 327, 341 n. 51 (2002 ).
See Gold, supra note 39, at 185- 86, 240-42.
See Hart, Original M eaning, supra no te 44. Ha rt's sc ho la rshi p is re levant to bo th

original-inte n t a nd o rigina l-meaning inqui ri es, but mo re to th e fo rm e r th a n th e la tte r.
Hart tends to measu re th e inte nLio ns of the Takings Clause by the inte nti o ns and practi ces
of legislators who legisla ted arou nd th e sam e tim e as the ratifi ca ti o n of th e T akings Clause.
See id. a t I 133- 47.
54
Lawson , supra note 5 1. Randy E. Barn ett has d efended this approach to inte rpre tati o n in An Originalism. f or Nono riginalists, 45 Lov. L. R EV. 611 ( 1999).
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are n ot o bvio us to o bserve rs a t a sp ecific m o m ent in time." Wh e n
Epstein d efe nds his reading of th e T akings Cla use in lig ht of contemporary p rinciples of co nstitutio nal inte rpre ta tio n , his defen se acco rds
with this unde rstanding of "origina l meaning" methodology."
The ma te rials studi ed in this Article are gen e rally m o re relevant
to an original-m ea ning interpre tati o n of the T akings Cla use than to
an o riginal-inte nt inte rpre ta tio n. Th e regulatory takings d ecisio ns
suggest th at the Fo unde rs and several ge ne ra tio ns of early Am e rican
jurists und erstood and subscribed to a distinctio n in political th eory
be twee n pro per ty regulatio ns and regulatory invasions of prope rty
rig h ts. T o be sure, this distinctio n is n o t the o nly piece of evide n ce to
co nsider, and original-meaning sch olars sh o uld consider all the evid ence before relying o n the th eory of takings presented h ere. In particular, th e distin ctio n in political principle be twee n "regulations" and
"invasio ns of right" surface d durin g th e Fo unding, but it too k sta te
co urt judges seve ral ge ne ra tio ns after th e ratificatio n of th e Fifth
Ame ndme nt to apply this th eoretical distin ctio n to the kinds of p ro perty-use res tricti o ns that co mp rise th e bulk of regula to ry takings law
now.
Still, th ese co u rts' d ecision s are p robative eve n if th ey are n o t
conclusive. They h e lp to a nswer, in Lawso n and Guy Seidman 's
words, wh e ther "th e see mingly transpare nt m eanin g of the [plain]
la ngu age [of th e T akin gs Cla use ] .. . con ceal[s] a d eep er, m ore technical meaning."
T he ninetee nth-ce ntu ry cases h el p decipher the
T akings Cla use for th e a me reaso ns th at a nin eteenth-cen tu ry Gree k
work wo uld h e lp capture th e nuan ces of a te rm of art in an eighteenth-ce n tu ry Gree k writing. Eve n if th ese cases were n o t co n temporan eo us with th e ra tifi ca ti o n of th e T a kings Clause, n atural-right
th eory was qui te fa miliar to bo th th e Fo und ers and nine teen th-ce ntu ry jurists. T o m os t co n tempo ra1y ch o lars, by co n trast, natural-right
th eo ry just reads like Greek.
The th eory and cases an alyzed in this Articl e a re less important to
an o rigina l-in te nt inqui ry, whi ch seeks to d efin e wh at th e Takings
Clause's d rafte rs subj ective ly meant by wh at they did wh en th ey regulated land use th e mselves. T h e nin e tee nth-centu ry cases studied h e re
p robably co m e too late to be releva n t to an o riginal-inte nt inqui ry.
Furth ermore, thi in q ui ry wo uld read th e T akin gs Cla use n ot to call
in to questi o n lan d-use prac tices widely acce p ted a t th e Fo undin g.
Thus, if colo nial a nd early Ame rican local land-use laws regularly
stripped la nd own e rs of use righ ts fo r purposes th a t strayed beyo nd
55

Lawson , supra note 5 1, a l 34 l n .51.
See EPSTEI N, T A K I NGS, supra note 32, al 19- 3 1.
See Ga ry Lawson & Guy e id ma n, Taking Notes: Subpoenas and j ust Compensation,
u. C1 11 . L. R EV. 10 I , 10 6 ( 1999) .
56
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th e principles of nuisance control and equal-benefit regulation , one
might disrega rd the materials studied here and still conclude, as Hart
does, that the Takings Clause was not inte nded to cover regulations.
In either case, anyone interested in knowing whether there is historical authority for th e idea of a regulatory taking must take account of
Founding Era political th eory and the cases considered in this Article.
D.

The Argument

Th e argument in this Article proceeds as follows. Parts I and II
develop the natural-right distinction between bona fide "regulations"
and regulatory "invasions of right. " Drawing on leading cases and
treatises from the fifty years after the Founding, Part I explains how
the Founders and the first generation of American law-treatise authors
used social-compact and natural-right principles to justify prope rty
rights, constitutional takings protec tions, and limit property "regulations." Part II closely studies nineteenth-ce ntury state regulatory takings cases. These cases reflect the same understanding of property
rights and the objects of regulation as the social-compact and naturalright principles analyzed in Part I.
Beca use the ninetee nth-ce ntury law diffe rs dramati cally from
mode rn federal law, Parts III and IV trace th e d evelopme nt of modern
federal regulatory takings law and critique it using th e theore tical
principles and legal standards traced in Parts I and II. Part III focuses
on the cases of the Progressive Era, th e substantive du e proces d ecisions from the 191 Os and 1920s that set th e stage for Penn Centrallater.
These cases are crucial for several reasons. From a historical perspective, these decisions shed a great d eal of light on why and how the
standards that dominated in the state courts during th e nine teenth
century never took hold in federal law during the twe ntieth. From a
theoretical perspective, th e Progressive Era decisions prese nt most of
the thorniest substantive questions for any th eory of regulatory takings. These cases seem to confirm the intuition that the best that regulatory takings law can do is balance the prope rty rights of owners
against th e regulatory inte rests of the state and th e n punt.
Finally, Part IV compares and contrasts the Penn Central takings
approach with th e nin e tee nth-century approach. This Part reco unts
th e probl ems that have accumulated unde r the law and scholarship
since Penn Central, giving pa rticularly close attention to th e main regulatory takings cases of th e last d ecad e-Lucas, Palazzolo, d ecided two
T e rms ago, and Tahoe-Sierra, decided in 2002. It ide ntifies th e doctrinal problems that have arisen under Penn Central, and suggests that
th e ninetee nth-ce ntury state cases handle these problems mu ch more
58

See Hart, Colon ial, supra note 44; Han, Original Meaning, supra note 44.
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cleanly from a doctrinal pe rspective than do Penn Central and its
progeny.

I
R EG

A.

I ATTONS AND TAKI

GS I N

ATURAL-RI G HT TH EORY

Th e Social Compact

Accord ing to th e standard sto ry in takings law, the whole idea of a
"regula tory taking" was regarded as an oxymoron for more than 130
years. Th ere was no uch conceptual category, th e story continues,
until in a moment of distraction or se nility Justice Oliver Wendell
Holmes created the doctrine in th e 1922 decision Pennsylvania Coal
Co. v. Mahon. 59 As Justice Blackmun argued in Lucas v. South Carolina
Coastal Council, regulatory takings ideas are not supposed to have a
pedigree in any Am e rican "' historical compact' or 'understanding of
our citizens.' "60
Neve rth eless, there was a "historical compact" justifying regulatory takings ideas- what ea rly Am e ri cans knew as the "social compact. " Up through th e ea rly twentieth century, courts drew upon
n atural-right prin ciples to d efin e the "private prope r ty" covered by
takings guarantees and to draw a principled line betwee n "takings"
and "regulations. " Now, on the rare occasions that scholars have recognized th e con n ec tion betwee n natural-right ideas and takings principles, th ey have not taken such ideas se riously. Like William
Stoebuck a generation ago, they suppose th a t th e term "natural law"
"is almost meaningl ess; it is an empty vessel into wh ich one can pour
almost anything." 6 1 For the Founders, h owever, the idea of a natural
59
See 260 U.S. 393 ( 1922). For exampl es po rtrayi ng Mahon as o rigin ating regulatory
takings doctrine, see Le lie Be nder, The Takings Clause: Principles or Politics?, 34 B FF. L.
R EV. 735, 770-74 (1985); Raym ond R. Cole Lta, Reciprocity of Advantage and Regulatory Takings: Toward a New Theoryof Takings Jurisprudence,
40 AM . U. L. REV. 297,300 ( 1990); Andrea
L. PeLerso n , The Takings Clause: In Search of Underlying Princif1les: Part I-A Critique of Current
Takings Clause Doctrine, 77 CAL. L. REV. 1299, 1325 (1989); Alfred P. Levi n , Comm e n t, Taking on a New Direction: The Rehnquist-Scalia Approach to Regulatory Takings, 66 T EMP. L. REV.
197, 203- 04 (1993).
60
Lu cas v. S.C. Coastal Coun cil , 505
.S. 1003, l 060 (] 992) (Blackmun , J. ,
disse ntin g).
61
Stoebuck, supra no te 40, at 573-74. J.A.C. Grant did a nd Douglas Kmi ec d oes appreciate ho w impo rtanL natura l-law and -right Lh eory was to early takings law. See J.A.C.
Grant, The "H igher Law " Background of the Law of Eminent Domain, 6 Wis. L. REV. 67, 70-81
(1931 ); Douglas W. Kmiec, The Coherence of the Natural Law of Prope,ty, 26 VAL. . L. REV.
367 (1991). That aid, ne ithe r author focuses o n nineLeenth-ce mu ry "regulato ry takings"
cases as systematicall y as this Article does, and neither expla ins in detail how naLUra l-law
th eory defin es "priva te prope rty" and "tak in gs" when a regul atio n su·ips use rig hts associated with a phys ical asse t 0 1· la bo r. Pau l J. Otte rstedt does a Lhorough j ob with Lh e la tter
issue in A Natural Rights Approach to Regulatory Takings, 7 TEX. R EV. L. & POL. 25 (2002).
OttersLedL's Article, however, doe nol co nn ec L natural-l aw principles LO nin e Lee nth-centu ry sta te ta kin gs law, a nd it does noL co ntrasL those principles with the theoreLical challe nges co nsidered in Parts Ill a nd IV of Lhis Article.
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right delineated a series of principles that governed how that right
should be regulated.
The social compact carried with it powerful consequences for regulation because it denoted a partnership among people pledged to
their mutual betterment. Three of the characteristics that distinguish
man from the other animals are his reason , his freedom, and his conscience .6 2 These characteristics give man an inherent object-to become the kind of person who can enjoy his freedom morally and
rationally. Man enjoys the power to choose his course of action, but he
also has some sense that objects of his free choice should be reasoned
and right. 63 The social compact exists because people need help to
enjoy freedom and to cultivate their faculties for reasoning and making moral judgments. 64 Civil society is supposed to protect its members' basic personal rights (to life, person , and property), to clarify by
its mores and laws the truly good objects in human life, and to create
conditions in which all of its members may pursue true happiness in
all its forms. 65
The objects of the social compact obligate citizens and government alike. Every citizen is expected to qualify his own freedom willingly when doing so will benefit the partnership, namely civil society
and his fellow partners. Likewise, the social compact requires governm e nt to take only those actions consistent with the object of the partnership. Specifically, government must secure to all citizens th e
opportunity to exercise their freedom in an ordered and moral way. 66
In the same vein, when government secures natural rights, it must
do so on an equal basis for every citizen. Because all men are fre e,
rational, and moral animals, they are equally entitled to their natural
rights. They are all entitled to pursue the various goods of life consistent with moral directions that will prevent them from misusing their
liberty. As explained in 1791-1792 law lectures by James Wilson-a
signer of the Declaration of Independence, a member of the Constitutional Convention, and an early Supreme Court Justice-the idea of
"equality" does not mean that all men are equal in "their virtues, their
talents, their dispositions, or their acquirements." 6 7 Still, Wilson explains, "there is an equality in rights and in obligations," and every
62
See J AMES WI LSON, Lectures on Law, in 1 TH E WORKS OF J AMES WI LSON 69, 228-29
(Ro b e rt Gree n McCloskey ed ., 1967).
63
See id. a t 232.
64
See id. a t 242.
65
See id. a t 227-42; NATHAN IEL C HIPMA , PRI NCIPLES OF GOVER ME T 32-38, 5 1-54
(1833) ; I ZEPHANIAHSWIFT,A SYSTEM OF THE LAWS OF Tl-I E STATE OF CON NECTICUT 7-1 8
( 1795) ; Eric R. Claeys, Property, Morality, and Society in Founding Era Legal Treatises, a t 6-10
(Aug. 30, 2002 ), http://a psap roceedings.cup .o rg/ Si Le/ pa p e rs/ 068 / 068008ClaeysEri c. pdf.
66
Sre CHIPMAN,supra n o te 65, a t 59; 1 SWIFT, supra n o te 65, a t 12-1 3; I WI LSON, supra
n ote 62, a t 238, 241-42; Claeys, sup ra n o te 65, a t 10-1 3.
6 7 See I WI LSON , supra n o te 62, a t 240 .
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perso n "h as a righ t to exert those powers for th e accomplishme nt of
th ose purposes, in such a manne r, and upo n such o bj ects, as his inclina tio n and judgm en t shall direct; p rovided h e d oes n o injury to
o th ers; and provid ed m o re public[ ] interests d o n o t d em and his
labo urs."6 8
B.

Prop erty Righ ts

Within th ese broad o utlin es, o ne of the primary obj ects of the
social co mpact is to p ro tect th e indivi dual and na tural right to property. Proper ty is a "n atu ral"-inhe re nt, prep olitical, a nd pre legal right because its pursuit secures a wide ran ge of n atural goods. These
goods include self-preservati o n , th e preservatio n of o n e's family, and
th e wealth n eed ed to practice o ther virtues th at require som e minimum of m a terial suppo rt. 69 Acco rding to Wilson , th en, pro perty
righ ts n eed to b e p ro tected becau se th ese acquisitive and produ ctive
te nde n cies
wo uld be re nde red in effectu al, if we we re not secu red in th e possessio n of th ose stores which we co ll ect; fo r no o ne would toil to accumul ate what he could not possess in security. This secu rity is
afford ed by th e moral se nse, whi ch di cta tes to all me n , th at goods
collec ted by th e labo ur a nd industry of indivi duals are th eir p ro pe rty; a nd tha t p ro pe rty o ug ht to be inviolabl e .70

Beca use pro pe rty ri gh ts must p ro tect th ese acquisitive and industriou s te nd en cies, th ey must cove r tl1e full range of rig h ts associated
with pro pe r ty. Thus, civil society is o bliga ted to secure n o t o nly th e
righ t to own p rope rty, but all of th e legitimate a ttributes comm o nly
assoc iated with own ership.7 1 In a 1796 trea tise restating Conn ecticut
law, Co nn ecti cut Suprem e Co urt Justi ce Ze phani ah Swif t bo r rowed
fro m Blacksto n e to d escribe th ese ri gh ts as th e trini ty of dispositio n ,
use , and co ntro l. 7 2
68
Id. a t 24 1- 42; see also 1 SWIFT, supra no te 65, at l 7-1 8 (" Me n al th eir birth ar e all
ves ted with eq ual righ ts, but a re end o wed with u neq ual powe rs.... We shall find th at th e
o pera tio n of th ese equal laws will be th e es tablishm e nt of a g rada ti o n o f ra nks, and a
va riety of co nd itio ns, es e n ti al LO th e existe nce of socie ty, an d prod ucti ve o f the grea tes t
ha ppiness."').
69 See JAMES WILSON, On the H islo,y of Pro/1erty, in 2 T, IE WORKS OFJ AMES WI LSON, supra
no te 62, al 7 11 , 718- 19.
70 I WILSON, supra no te 62, a l 233 .
71
See 2 KENT, supra no te 7, a t 257- 58; 2 WILSON, supra no te 62, at 719; Claeys, supra
n o te 65, at l 4.
72
See l WJFT, supra no te 65, al 182; see also 1 WILLI AM BLACKSTONE, COMMENTARIES
134 ( 1765) ("The third a bsolute right, inherent in eve ry Englishm an , is that of property:
whi ch co nsists in th e free use, e nj oym e n t, and d isposal o f all his acqu is itio ns, without any
co n trol o r d iminutio n , save on ly by the laws of th e land."); cf. Adam Mossoff, Property:
Putting lhe Pieces Back Together, 45 ARI Z. L. R EV. (forth com ing 2003) (m an uscript a l 7, o n fil e
with author) (identifyin g "acq ui sitio n , use, and d isposal" as fu nd am e n ta l ele me nts of th e
"integrated th eo ry o f prope rty") .
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At th e sam e time, m embe rs of society do not enjoy a n a tural right
to every co nce ivable p owe r of disposition, use, or control tha t th ey
might enjoy if they had no n eighbors. As put by Chancellor J am es
Kent, a New York jurist, in his leading nineteenth-century treatise Commen taries on A merican Law, " [e] very individual has as much freedom in
th e acquisition , use, and disposition of his proper ty, as is consistent
with good order , and the reciprocal rights of othe rs."73 Because everyo n e in society enjoys the right to property and is the m o ral equal of
othe r m e mbe rs, each e nj oys the freedom to use , control, and dispose
of proper ty on equal terms with his n eighbors. H e n ce , J am es
Madison, author of th e Takings Clause,7 4 could argu e in a p olitical
essay that property, " [i] n its large r and juster m eaning, . . . embraces
every thing to which a m an m ay attach a value and have a right; and
which leaves to every one else the like advantage."75
C.

T akings

Ordinarily, gove rnm ent protects proper ty righ ts by o rderin g h ow
proper ty m ay be disposed of and by protecting people 's right to use
and co ntro l th eir own p ro pe r ty. On occasio n , h owever, wh en th e
public good de mands it, government may take prope rty fro m a few fo r
th e co mmuni ty's gen eral ben efit. All ben efit fro m public proj ec ts like
hi ghways and can als, but th ese proj ec ts canno t be co nstructed witho ut
dislocatin g so m e individuals' proper ty. The social compact gives gove rnm e nt th e power to take proper ty because, as Ke nt explains, "th e
inte res t of th e public is d eem ed paramount to that of an y private
individual. "76
No ne th eless, although the public goo d justifies and requires
these takings, th ey still infringe o n citizen s' prope rty ri gh ts. As a matter of justi ce, the owners d ese rve compensation for th e rights th ey
have lost. The social compac t m ay obligate an owner to exch ange his
p rop er ty fo r th e public's be n efit, but it cannot force th e own er to relinquish it fo r free. This protection, Ke nt emphasizes, "is fo und ed in
na tural equity, and is laid d own by jurists as an acknowled ged principle of universal law. "77
This limi tatio n is so important that it needs to b e establish ed as
fund am ental constitutio n al law. Specifically, a constitutio nal limi tatio n an ticipates th e d an ger that a local majority might co-opt th e legislature and pe rsuade it to seize the prope rty of a minori ty without
n

2 K E NT, supra no te 7, at 328.
Hart, Original Meaning, supra note 44, a t 11 36.
75
Property, NAT'L G A ZETTE , Ma r. 27, 1792 , at 174, reprinted in 14
M A DI SON 266 (Robe rt A. Rutl an d e t al. eds., 1983) .
76
2 KENT, supra n o te 7, at 339.
77
Id. (fo o tno te omiu.ed ) .
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paying compensation. Justice William Patterson, an early member of
the U.S. Supreme Court, authored the 1795 case Vanhorne's Lessee v.
Dorrance, one of the first takings cases and one of the first instances of
judicial constitutional review. As Justice Patterson explained, "[t]he
Constitution is certain and fixed; it contains the permanent will of the
people , and is the supreme law of the land . . . . It says to legislators,
thus far ye shall go and no further. " 78 Thus, while "[e]very person
ought to contribute his proportion for public purposes and public exigencies," a constitutional takings clause institutes the principle that
"no one can be called upon to surrender or sacrifice his whole property, real and personal, for the good of the community, without receiving a recompence in value. This would be laying a burden upon an
individual, which ought to be sustained by the society at large." 7!-J
Compensation was considered not only a requirement of natural
justice, but also an indispensable tool for maintaining American character. According to Justice Patterson, constitutional property protections do for the legislature (and the people at large) what law does for
the individual: restrain, direct, and even teach people to follow their
true interests. 80 If a people voluntarily respect the injunction not to
confiscate the property of any group of citizens, they make it much
more likely that they can govern themselves. According to Justice Patterson , if government regulates property regularly, under gen e ral laws
in established tribunals, the law promotes "security and safety, tranquility and peace. One man is not afraid of another, and no man
afraid of the legislature." 81 But the more the people succumb to the
temptation to confiscate property, the more they undermine the conditions of self-government. If government can take property suddenly, without paying compensation for the harms it inflicts, Justice
Patterson asks rhetorically, "[i]f this be the Legislation of a Republican Government, in which the preservation of property is made sacred by the Constitution, I ask, wherein it differs from the mandate of
an Asiatic Prince? Omnipotence in legislation is despotism. "82
D.

Regulations, Invasions of Right, and Regulatory Takings

These principles of property rights and eminent domain lay
down standards by which to judge exercises of the police power, the
power to regulate. When a positive law stays within those standards, it
"regulates" property. But when a law transgresses the limits on regulation, it takes more than a fair share of use rights and "injures," "in78
79

80
81
82

2 U.S. (2 Dall .) 304, 308, 3 11 (C.C.D Pa. 1795).

Id. at 310.
See id. at 311-1 2.
Id. al 312.

/d. at 3 l6.
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vad es," or "violates" pro pe rty righ ts j ust like a p rivate trespass or
nuisan ce. In p rin ciple , a n invasive regulatio n is th e sam e as a taking.
In th e wri tings of Fo un d ing Era lawye rs like Kent, Wilson , and
Madiso n , "regul a tio n " had a p recise m eaning. As this subpart and th e
next Part sh ow, reg ulatio ns ord ered th e use of pro p er ty to m ake su re
th at indivi du als exe rcised th e ir legal rights in ways th a t acco rded with
th e ir natu ral rights. Al th o ugh pro perty te nds to be subj ect to unusuall y heavy reg ulation , Nathaniel Chipma n , a U.S. Sen a to r an d jurist
fro m Verm o n t, ex plain ed in an 1833 m o ral treatise th a t " [t] h e right
of proper ty itself, still remains fo unded in natu ral p rinciple [s;] " all the
positive laws "serve o nly to bring th e su bj ects of p rop erty within th ose
principles."83
"Regulatio ns" ecure to peo ple in reali ty th e equal share of freed om to whi ch th ey are e n titled in prin ciple. This is th e sen se in whi ch
Madiso n speaks of regulatio n in Federalist 10. Sho rtly afte r emphasizing tha t "the fi rst o bject of gove rnm ent" is to p ro tec t " [t]he d iversity
in the facu lties of m en , fro m which th e righ ts of p rope rty originate,"
h e ex plains that governm e nt sec ures such protectio n by " [ t] h e regulatio n of these va rio us and in terfering in te rests." 84
Put di fferen tly, a "reg ulatio n " is a positive law th a t preven ts o n e
citize n fro m "inju ring" an othe r by stealing part of an o th er's equal
sh are of fre edo m . The allocati o n of equal-u se rights creates a base line
to d istinguish inn ocen t o r ben efi cial p ro pe rty uses fro m h armful or
injurio us on es. "Regul a ti o ns" p reven t th e latter an d en courage th e
fo rm e r. T hus, Justice Swift co uld assum e "it as a maxim in legislation ,
th at th e rule to be ad o p ted in enac tin g laws , must be to restrain n o
acts but th ose which tend to th e injury of individuals a nd th e dissolutio n of gove rn me nt. "85 Similarly, Ke n t could assume that th e lawgiver
has th e power to issu e "ge n eral regulatio ns," because h e "h as a righ t
to p rescribe th e m od e a nd man ne r of using [property] , so far as m ay
be n ecessary to prevent th e abuse of th e right, to th e injury o r ann oyan ce of oth ers, or of th e public."
In ei th er case, wh eth er o n e d efin es th e powe r to regulate in relation to en larging p ro perty or preve ntin g injuries, o n e can d e termin e
whe th e r a positive law is really a "regula tio n " by askin g if it prom o tes
eq ua l freedo m am o ng all citize ns. Because all citi zens a re equally entitled to th e enjoyment of th eir na tural rights, all prop erty own e rs
must respect a d uty no t to use their prope rty to diminish o th ers' natural righ ts. As Justice Swift warn s, "wh e th er m en possess the greatest,
or th e smalles t tale n ts, th ey h ave equal claims to pro tectio n , and se83
84

CH IPMAN , supra n o te 65, a t 75.
FEDE RALI ST o. 10, a t 78-79 (James Madison ) (C linto n Rossite r ed ., 1961).
l SWIFT,supra n o te 65 , a t 13.
2 KENT, supra n o te 7, a t 340 .
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curity in their exertions, and acquisitio n s."8 7 Wh en Madi so n says tha t
government "secures to every man , wh atever is his own," h e emphasizes tha t gove rnment must d o so "impartially."88 When Kent sp eaks of
p rop erty rig h ts, h e stresses tha t such righ ts are con sistent with "th e
recip rocal rights of o th e rs."89
These ideas of equality, impartiali ty, and recip rocity establish a
powerful substantive limita tio n on governme nt regula ti o n. Because
the social compac t creates a partne rship fo r th e mutual improvem ent
of m o rally equal partners, its laws must work to enlarge th e advantage
of every p artn er. Early in his L ectures on Law, Wilson ex plains as
clearly as an y o the r Fo under h ow this principle appli es: citize ns e nte r
civi l society "to regul ate, with o n e commo n consent, wh atever regards
th eir preservation , the ir security, th eir improvem e nt, th e ir h a ppin ess."90 Still, Wilso n adm o nish es th at " [t]h e n a tural righ ts and du ties
of m an belo ng equally to all. "9 1 La te r in th e L ectures, h e expla ins how
positive laws sec ure na tura l righ ts:
True it is, th at, by th e municipal law, some things may be pro hi bited , which a re no t prohibited by th e law of nature: bu t equally true
it is, tha t, u nd er a governme nt which is wise and good , every citizen
will ga in more libe rty .. . by th e limitatio n o f o the r me n 's free d o m ,
th a n he can lose by the diminution of his own. H e will gain mo re by
the e nlarged a nd undistu rbed exe rcise of his natural li be rty in in numerabl e in stances, tha n he can lose by th e restrictio n of it in a
few.

Wh en gove rnm en t vio lates this equal-advantage principle, Wilso n says,
n atu ral liber ty is "abridged ," but wh e n governm e nt fo llows this p rin ciple , n a tural liber ty is "increased and secured ."93 Thus, " [a ]s in civil
society, previo us to civil gove rnm ent, all m e n are equal; so , in the
sam e state, all m en are free."94
U ltimately, th e principle of equal freed o m fo r all d e termin es
wh eth e r a proper ty law regula tes o r invad es n atura l p ro perty righ ts.
Wh en eve r a positive law res trains a right incident to prope rty own e rship-wh e th er co ntrol , use, o r dispositio n-th at law risks impermissibly abridging the free exercise of property righ ts. T h e law is n o t per
se invalid, but the res traint o n p rope r ty requires fu rth er justificatio n.
The law can be justified as a bo na fid e "regula ti o n " of pro perty righ ts
if it restricts th e use righ ts of every person in o rd e r to e nla rge bo th th e
87
88

89
90
91

92
93
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1 SWIFT,supra note 65, at 17.
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2 KE NT, supra no te 7, at 32 .
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l id. at 241.
2 id. a t 587- 88.
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p e rsonal rights and freedom of action of eve ryo ne regulated. By contras t, if some individuals lose m o re th an th eir equ al sha re of use righ ts
without gain , th e law is no t a "regul atio n " of right, but rath e r an
"abridgem ent," "invasion ," o r "vio la tio n " of right.
In his essay Property, J am es Madiso n-wh o drafted the Takin gs
Clause 95-writes th at it "is n o t a just gove rnme nt, n o r is pro pe rty secure unde r it, wh ere a rbitrary restricti o ns, exemptio ns, a nd m o no polies d e ny to part of its citize n s . .. free u se of th eir fac ulti es, and free
ch o ice of th eir occ upatio ns."9fi H e cites as a n example a law th a t favors woolmakin g by o utlawing th e manufacture of lin en sh ro uds.9 7
Fo r Madiso n , th e line nmake r has prepo litical a nd prelegal "pro pe rty"
in th e right to use his labo r a nd possession s to m ake linen .9 8 H e h as
"proper ty" bo th "in th e gen e ral se nse of th e wo rd" and because his
business p rovides "th e m ea ns of acquiring p roperty strictly so
called ." 99 The wool-shroud law, h oweve r, d oes n o t regulate p rope rty
beca use it is "partial": It "d en[ies] to part of [the ] citizens [th e ir] free
use of th eir fac ulties." 10 0 Madison concludes:
lf th e re be a gove rnm e nt the n whi c h p rides itself in main tainin g th e
invio la bili ty of p ro pe rty; whi c h p rovides th at n o n e shall be ta ke n
directly eve n for public use with o ut inde mnifi catio n to the own e r,
a nd ye t directly vio lates th e p ro pe rty whi ch in d ividuals h ave in ...
the ir fac ul ties; . . . suc h a gove rnm e n t is no t a patte rn fo r the U nited
Sta tes. 10 1

Thus, in principl e , Madiso n th o ught th at a partial regulati o n is as "dir ec t'' a nd offe nsive to prope r ty ri g hts as a ta king with o ut
compe nsati on .
So m e sch o lars ackn owled ge th a t Madiso n th o ught regula tio ns
co uld violate p rope rty rig h ts at th e level of po litical prin ciple but still
d o ubt wh e th e r h e th o ught su ch regulatio ns could vio la te th e T akings
Cla use as a m atter of co nstitu tio nal law. Fo r instan ce, whil e William
Trean or recogni zes th a t Madi so n like ned parti al regul atio ns to takings in Property, h e stresses th a t Madi so n neve r ac tually called such regulatio ns "takin gs." 10 2 Trea no r co nclud es fro m this o missio n th a t
Madison m eant to exclude th e possibili ty th at th e Takings Clause applies to regulati o ns as a matte r of co nstitutio nal law.103
95
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103

Ha n , Original M eaning, supra no te 44, a l I 136.
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Id. at 267- 68.
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This is a strained conclusion. Although Property tells us clearly
that Madison thought partial regulations violate property rights as a
matter of principle, it says nothing about what he thought with respect
to the constitutional law question. Treanor asks us to make an inference: if Madison had thought the Takings Clause cast judicially enforceable penumbras over property regulations, he would have made
legal arguments, not political arguments. Maybe, maybe not.
Madison could trust his audience to agree that natural-right principles
set the measuring standard for both congressional legislation and the
Takings Clause. He might not have needed to make constitutionallaw arguments, not when he was appealing to a source with more fundamental moral authority. A better way to answer the constitutionallaw question is to examine how judges who sub cribed to the same
views about property and regulation as Madison applied these general
principles to specific laws that purported to regulate use rights.

II

REG U LATORY

TAKIN

GS DOCTRINE I

TH E NINETEE TH C ENT U RY

A.

Overview

Nineteenth-century state case reports provide most of the early
evidence showing how general natural-right ideas could be applied to
laws that restrain use rights in property while purporting to "regulate"
it. In such challenges, courts did not limit constitutional property
guarantees to physical takings. Nor did they send property owners
back to legislatures, as Treanor reads Madison to have suggested. 104
Instead, state courts used constitutional guarantees as broad outlines
into which they fit a series of doctrines tailored to different government actions.
As Howard Gillman and Philip Hamburger have explained, nineteenth-century judges read constitutions to codify broad principles of
natural-law theory. Even though deemed permanently true, constitutional principles still left legislatures, executive officials, and judges to
determine how best to apply them to particular problems. 10 5 Therefore, officials were not supposed to read takings guarantees narrowly
simply because they did not include the magic words "regulations that

104

See id. at 840.
See Howard Gillman , The Collapse of Constitutional Originalism and the Rise of the Notion
of the "Living Constitution" in the Course of American State-Building, 11 STU D. A M . POL. DEV.
191 , 197-213 (1997 ); Philip A. Hamburge r, The Constitution's Accommodation of Social
Change, 88 M1 c 1-1 . L. REV.239 (] 989 ).
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strip owners of a fair and equal sh are of use righ ts," as the U.S. Supreme Court does so often now. 106 As on e court expla ined:
These provision s a re no t to be narrowed d own by a lite ral construction . Th ey a re to be la rgely and libe rally expo unded . The ir o bj ec t
is to secure the enjoyment of the rights to whi ch th ey refe r, and
must have an inte rpre tation which will effec t that o bject ... . Any
oth e r rule wo uld place at th e absolute disposal o f the legisla ture
every rig ht inte nded to be secured a nd co nsec rated by th e limi tatio ns [ of the ew Yo rk Co nstitutio n] . 107

The secti o n of th e ew Yo rk Co nstituti o n to whi ch this judge was refe rring included n o t o nly th e state's due p rocess and takings clauses
but also its doubl e j eopardy and self-in crimin a ti o n clauses, much like
th e Fifth Ame ndm ent in th e Fed e ral Co nstituti o n. 108 In oth er words,
this judge stressed, if legislatures co uld n o t use technicalities to circumvent the rights against doubl e j eo pardy o r self-incrimina tion, th ey
could not similarly circumve nt individual righ ts rela ted to th e power
of eminent domain . 109
That said, m any of th e "regula tory takin gs" cases this Part
presents are an o m alous because th ey cite n o n-takin g p ositive-law co nstitutional guarantees to revi ew "takings" na tural-law challenges.
Many sta tes did no t ratify state constituti o nal takin gs guarantees until
the 184Os. Eve n th en , courts so me tim es trea ted takings a nd du e process guarantees interch angeably. Befo re th e 184Os, state co urts som etim es relied on th e Co ntracts Cla use, 11 0 o n th e th eo ry th at sta tes could
not use the ir police powe rs to strip own e rs of th e substa nce of proper ty rights in land tha t th e sta tes h ad previ o usly pate nted to th e owners. 111 State courts also relied o n ge ne ral co nstituti o nal d ecla ratio ns
of property rights, constituti o n al limi tatio n o n state legisla tive powe rs, and even the Fed eral T akings Cla use, notwithstanding that th e
U .S. Suprem e Court late r d eclared th e Cla use inapplicable to th e
sta tes. 11 2 In a few cases, co urts went so fa r as to h old-with out any
specific positive-law co n stituti onal so urce-th at legislative emin e nt1
See, e.g., Ta hoe-Sie rra Pres. Co un cil v. Ta hoe Reg' ! Pla n n ing Age ncy, 122 S. Ct.
1465, 1478 (2002) (comm entin g tha t the Ta kin gs Clause's "pla in language req uires th e
payme nt of co mpensa ti o n whe neve r th e government acq uires priva te property fo r a public
purpose, wheth e r the acquisitio n is th e result of a co nd emn ati o n proceedin g or a ph ysical
app ropria tion ," but adding th at "the Co nstitu tion co n ta ins no compa rab le refe re nce to
regula tio ns th a t prohibit a p ro perty own er fro m making ce rta in u es of he r priva te
p rope rty").
107 People v. Toynbee, 20 Ba rb. l 68, 195 ( 1.Y. Gen . T erm 1855) (Brown , J. ).
108 See U.S. CoNST. amend. V; N.Y. Co, ST. art. l, § 6; Toyn bee, 20 Barb. at 195 .
109 See Toynbee, 20 Barb. at 195- 96.
I 10
See U.S. CONST. art. I, § 10, cl. 1.
111
See Fletc he r v. Peck, 10 U . . (6 Cranch ) 87 (18 10) .
11 2 See Barron v. Mayo r of Ball. , 32 U.S. (7 Pel.) 243 (1833).
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d o m ain powers were limited by gen eral principles of n atural law. 11 3
This fact m ay complicate atte mp ts to use these cases to recover h ow
th e Fo unders unde rstood th e o riginal positive-law in te n tio ns behind
th e Fed eral T akings Clause. No n e theless, it is striking th at naturalright ideas abo ut prop erty, ta kin gs, and regulatio ns unified and directed the develo pment of a uniform bo dy of law, for a unifo rm p roble m , even wh en co urts in d iffe re nt sta tes relied o n a wide ran ge of
positive-law autho rities . This uniformi ty refutes th e idea th at naturalrig ht ideas were "an e mpty vessel into whi ch o ne [co uld] po ur
anythin g." ' 14
T o co nstrue th ese d ifferen t co nstitutio nal cla uses to sec ure the
n atural pro perty righ ts judges expected the m to secure, state co urts
d evelo ped several commo n th em es. T o begin with, all agree d th at
"private pro per ty" incl uded all of th e righ ts com mo nly associated with
pro per ty-dispositio n , use, and co ntro l-limited o nly by th e equal
righ ts of o thers. In addition, judges agreed tha t th ere we re two m ain
ratio na les by whi ch p ro per ty rules co uld be considered "regul atio ns."
O n e se t of standards focused o n wha t we n ow call "harm " or "nuisan ce
preventio n ." These standa rds con trolled th e abuse of p ro per ty righ ts
tha t occ ur red wh e n own ers grabbed m o re th an th e ir fa ir sh are of use
righ ts- for exampl e, by th reatening th e public h ealth , safety, morals,
o r comm o ns, or by th reate ning ne ig hbors' private-p ro perty rig h ts. A
few cases ord ered th e free use of specific classes of pro perty, giving a ll
affec ted own ers m ore free d om over th e ir own than th ey m igh t have
had with o u t legal regula ti o n . Su ch laws restrained private p roper ty
"for th e com m o n be nefit of all," like th e actio ns of a par tn e rship of
equal partn e rs.
Co urts also d evelo ped d iffere nt legal tests a nd d iffere n t standards
of constitutio nal review to apply to vario us regulatio ns. These differen ces sh ould com e as n o su rprise , because th e na tu ral-right rea o nin g
upo n whi ch th ese judges drew is both practical and prude n tial. Nature d oes n ot place us in a pe rfect wo rld; the rig h t to p roperty is o n e
of seve ral m an ifestatio ns of th e requi rem en t th a t we must make th e
best of it th at we can . T hus, fo r instan ce, courts could "regul ate"
p roperty righ ts thro ugh th e comm o n law of nuisan ce, or legislatures
co uld do th e sam e by exercising th e police p owe r, bu t n o law of nature says tha t o n e bran ch will always secure n a tu ral righ ts be tter than
th e o th e rs. In the sam e ve in , wh e n cou rts co ndu cted co nsti tutio nal
judicial review of po lice-power regul a tion , th ey h ad to q uestion
wh eth er th e legisla ture was be tter sui ted to secu re p ro perty rig h ts in
th e regulatory con text under review. Co u rts thus d evelo p ed differe n t
11 3
See, e.g., Cre nshaw v. Slate Rive r Co. , 27
notes 214- 16 and acco m pa nying text.
I 14
Stoe buck, supra note 40, a t 573- 74.

a. (6 Rand .) 245 ( 1828) ; d isc ussi o n infra
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lines of doctrin e and levels of scrutiny in a pplying a common und ersta nding of regulation to disparate proper ty conflicts.
The following sections explore how diffe re nt courts conceived of
property, how they conceived of the power to regulate, and how th ey
fashioned standards of judicial review to e nsure tha t legisla tures really
"regul ated " free and equal use rights while still respecting the advantages of legislation . The cases will be exa mined unde r four diffe re nt
h eadings of th e police powe r: protec tin g th e publi c health a nd safety,
protec ting th e public morals and order, ord ering th e use of different
for ms of private property, a nd protecting public co mmons and
servitudes.
B.

Public H ealth and Safety

Th e simplest place to start is with h ealth and safety regulations. If
read cavalie rly, without sensitivity to the distin ctions co urts drew between the police and emin e nt-domain powers, ma ny of these o pinions
so und like mod e rn regulatory-ta kings opinions. In one case, for instance, th e Massachusetts Supreme Court rejected a ta kings challenge
to a swamp-control law because " [p]olice regulation s ... are not void ,
although they m ay in som e m eas ure interfe re with private ri gh ts witho ut p rovi ding for co mpensa tion ." 115
The more theoretical and discursive o pini o ns, however, ma ke it
clear beyond cavil that th e very principles that justified th e powe r to
regulate property also limited that power. New York judges started
writing comprehensive opinions earlier th a n their bre thre n in other
states. They explained th e limits of th e police power in th e 1826 and
1827 opinions Brick Presbyterian Church a nd Coates.' 16 An ] 823 New
York City bylaw had barred people from burying th e d ead in a ny part
of a d esign ated section of the city. 117 In separate suits, th e Brick Presbyte rian Church a nd th e Trini ty Church argued that the bylaw was
invalid because it d e prived th e m of th e right to use their pl o ts as ceme te ri es.118 New York had not yet ra tifi ed a takings cla use as of 1826,
but the Trini ty Church and its e mpl oyees still had a recognized takings claim , because th e 1816 d ecisio n Gardner v. VilLage of Newburgh
h ad a nnounced that New York legislative e nactme nts were limited by
takings principles articulated in th e Fifth Amendment a nd by ge n e ral
prin ciples of equi ty. 11 9 Separately, th e church a nd its e mployees
brought a Contracts Clause claim o n the sam e "takings" th eory. 120
Baker v. City of Bos ton , 29 Mass. (12 Pi ck.) 184, 194 (183 1) .
Coates v. City o f New York, 7 Cow. 585 (N.Y. Sup. Ct. 1827); B,·ick Pres byte rian
Church v. City of New York, 5 Cow. 538 (1 .Y. Sup. Ct. 1826) .
I I7
Coates, 7 Cow. a l 585- 86.
118 Id. at 604; Brick Presbyterian, 5 Cow. a t 539-40.
119 2 J o hns. Ch. 162, 166- 68 (N.Y. Ch. 18 16).
1 20
See Coates, 7 Cow. at 606.
I 15

11 6

I\
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The legal issues raised in the two proceedings centered on
whether the bylaw constituted a valid "regulation" of burials. 12 1 According to the law of nature, property may not be used in a manner
that threatens others' rights to health or safety. Property rights secure
a range of useful goods, but self-preservation takes precedence over
the acquisition of property. Every owner benefits equally from a
moral command barring all her ne ighbors from using property to inflict serious health or safety risks on their ne ighbors. The police powers include the power to write specific regulations to imple m ent this
general limita tion on property rights.
These prin ciples ex pla in h ow th e Coates court unde rstood property an d the power to regul ate it. Beca use the city had good grounds
for believing th e cemeteries co nstituted a public-health nuisance ,
"[n]o prope rty has, in this instance, bee n e ntered upon or taken."122
In this sense, th e law was not a valid police regulation beca use it applied the "power so to order the use of private property in the city, as
to prevent its proving pernicious to the citizens generally." 123 The
churches suffered no "taking" in the natural-right se nse because th e
cemetery law stopped th e m from doing something they had no natural right to do. In the court's view, " [n]one are benefitted by th e destruction , or rath er th e suspension of th e rights in question, in any
other way than citizens always are, when one of their number is forbidd en to continue a nuisance." 124
The New York Supreme Court applied what one would now call a
weak form of inte rmediate scrutiny of the city' public-health justification, concluding that the cemeteries posed a real threat to the public
health . Without such a connection , the New York bylaw would not
have secured the rights of all to their health , but would have instead
transferred veto rights to city residents who did not want to live next
to cemeteries because they are unsightly or morbid. 12 5 As modern
takings challenges sometimes acknowledge, this line in principle is
not always easy to draw in practice. 126 In the 1820s, it was difficult to
dete rmine whether the ce meteries posed a real threat to public
See id. at 606-07; Brick Presbyterian, 5 Cow. at 542.
Coates, 7 Cow. a t 606.
See id. at 604; see also Kin caid 's Appea l, 66 Pa. 411 , 423 ( 1870) ("Though a t th e time
[property] may be re mo te and ino ffe nsive, th e purchase r is bound to know at hi s peril th at
it may beco m e o th e rwise, by th e residen ce of man y peo ple in its vicini ty, and th a t it mu t
yie ld to laws fo r th e suppression of nuisan ces. ").
I 24
Coates, 7 Cow. at 606.
125
See Barnes v. Ha th orn , 54 Me. 124, l 24, 126 ( 1866) (statin g tha t a tomb e rec ted
upo n o ne's own land is n o t necessarily a nuisa nce "but m ay beco m e so fro m loca tion 01·
so me ex u·a neou fact").
126
See, e.g., Rose Acre Farms, In c. v. nited States, 53 Fed. Cl. 504, 518-19 (2002)
(orde rin g compe nsa ti o n fo 1· a gove rnm ent-o rde red seizure of eggs beca use th e gove rnment had not mad e e no ugh o f a showing tha t th e eggs we re in fected with salm o nell a).
12 1

122
123
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health . Furthe rm ore, assuming, as people of th at e ra did, tha t ce meteries breed disease, the alderm en h ad to draw a line sayi ng wh e n
reside nti al d evelo pm ent had crept close enough to the ce m eteries to
trigger tha t threat. The cem e teries were n o t dan gero us in the early
1700s, wh e n th e church es received the ir grants, becau se at that time
th e ce me te ries we re o u ts ide th e inhabited sec ti o n of th e city. 12 7 (This
time lag also raises con ce ptually diffi cult "coming to th e nuisan ce"
pro blem s, whi ch will be discussed in d etail be low in conn ectio n with
th e 19 15 decisio n H adacheck v. Sebastian.) 128 Judges kn ew all about
th ese uncertainti es, because th ey wo uld have h ad to co nfron t them
d irectly if th e city had n o t en acted a bylaw an d local residents had
instead tried to abate th e cem e tery as a p ublic nuisance.
Eve n with th ese uncerta in ties, th e New York Supreme Co ur t uphe ld th e law because "th e state of thin gs [was] su ch as to render th e
act complained of a nuisan ce upo n ac tual experiment" and ripe to be
abated as "evil[] alread y existin g." 129 Elsewh ere in th e o pinion , the
cou r t ex plained tha t "so m e exigen cy sh o uld, in th e n ature of things,
always exist, and in legal presumpti o n does exist, to warrant th e passage of a positive law." 130 But wh en th e co urt affirm ed th a t th e ce m eteries posed an "actual" nuisan ce and a n "evil [ ] already existin g," it
co ndu cted en o ugh judicial review to satisfy itse lf th a t th e city h ad ge nuine cause fo r worrying tha t th e ce m e te ries posed a public-health
risk. 13 1
Because courts we re obliged to uph o ld state laws as "regula ti o ns"
wh e n eve r legislatures could d em o nstrate a "real" or "actual" nuisan ce,
in practice legislatures e nj oyed th e be n efit of th e d o ubt. But in th e
few cases whe n legislatures passed laws th at co uld n o t credibly be
called "h ealth and safety" regulations, courts m ad e good o n Coates's
warning tha t "an unwarrantable interferen ce with private proper ty is
unco nstitu tio n al and void. " 132 The New Yo rk Co urt of Appeals' 1885
case In rej acobs p rovi des o ne example.133J aco bs was arrested for rolling cigars in th e apa rtm e nt in which he and his family res ided. 13 4 H e
12 7

1826) .

See Brick Presbyte ri an C h u,·ch v. City of New Yo rk, 5 Cow. 538, 542 ( .Y. Sup . Ct.

See infra Part HI.B.
See Coales, 7 Cow. a t 605.
13 0
See id. at 607.
13 1
See id. at 604- 05; Brick Presbyterian, 5 Cow. at 542; see also Ex parte Fiske, 72 Cal. 125
( l 887) ; Baum gartner v. H asty, I 00 In d. 575 (1884); Res publi ca v. Duq ue l, 2 Yea tes 493, 50 I
(Pa. 1799) (u pho ld ing fire-co ntrol laws). But see Gree n v. Mayo r of Sava nn a h , 6 Ga. 1, 12
(1849) (up ho ld in g regulatio n ba rring g ro win g of rice with in Savann a h 's city limi ts because
th e Sava nna h City Coun cil 's j udgm e n t that th e re was a n uisa nce was "co n cl usive evid en ce
of th at fa ct").
13 2
7 Cow. a l 606.
13 3
98 N.Y. 98 ( 1885).
134
Id. a t I 03.
128
129
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h ad violated a sta te law tha t made it a misd em ean o r to make cigars in
a residential apartm ent if the apartment building was situated in a city
with mo re than 500,000 inhabitan ts and if more th a n three families
re nted in it. 13 5 In effect, th e law singled o ut cigar-ma kin g ten em ent
re nte rs in Broo klyn and New York City but n owh ere else in the
state. 13 6
In th e Co urt of Appeals' view, this law d e prived J acobs of a u se
th at was presumptively wi thin his na tural p rope rty ri gh ts over th e
a parune nt: "H e may choose to d o his work where h e can have th e
supervisio n of his family and th e ir h elp, and such ch o ice is d e nied
him. H e m ay ch oose to wo rk fo r himself ra ther th an for a taskm aste r,
a nd h e is left witho ut freedom of ch oice. " 13 7 Because p rop e rty 's "capabili ty for enj oym ent and adap tability to som e u se are esse n tial charac te ri sti cs and a ttributes with o ut whi ch p ro p e rty ca nn ot be
conce ived ," the co urt reason ed , "any law whi ch destroys it o r its value,
o r takes away any of its essential attributes, d ep rives the own er of his
p roper ty." 13 8 The righ t to use th e apartm e nt was "p ro perty" as much
as th e apartm en t itse lf. This sh owin g gave J acobs a th resh o ld cla im. 13 9
Th e co urt considered J acobs' argum en ts primarily unde r due
process principles, but it also assumed th a t the du e p rocess questio n
fo llowed takings p rin ciples. The court th o ught th e state's due p roces
clause "would be of little worth , if th e legisla ture co uld , witho u t compe nsa ti o n , d estroy p ro pe rty o r its value, d e prive th e own er of its use,
d e ny him th e righ t to live in his own h o use, o r to work at any lawful
trad e th erein ." 14° Citing an early a nd seminal U.S. Suprem e Co urt
takings case, th e co ur t also warn ed tha t " [ t] he re may be such se ri o us
interrupti o n to th e co mmo n and necessary use of p ro per ty as will be
equivale nt to a taking within the meaning of th e Co nsti tuti o n ." 14 1 In
either case, th e key question was wh e the r th e cigar-rolling law was a
bo na fid e po lice regula tion . Applyi ng interm ediate-scrutiny p rinciples, the court insisted th at the law bear "som e rela ti o n" to h ealth
before de te rmining "wh e th er it really relates to and is conve nient and
appro p ria te to p ro m o te th e public h ealth ." 142 If th e law di d pro mo te
th e public h ealth , "proper ty m[ight] be take n o r destroyed witho u t
compe nsatio n , and witho ut wh at is co mmo nly called due p rocess of
law. " 14 3 Oth erwise,"' [t]h e law will n ot allow the righ ts of p ro pe rty to
13 5
I 36

13 7
13 8

139
140
14 1

14 2
143

Id. at 103- 04.
Id . at l 04.
Id.
Id.
Id.
Id.
Id.
Id.
Id.

l 05.
I05- 06.
a t I 05.
at 106 (quo tin g Pumpell y v. Gree n Bay Co. , 80 U.S. 166, 179 (1871)).
at 11 10.
a t 108.
at
al
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be invad ed und er th e guise of a p olice regulatio n fo r th e p rom o ti o n
of h eal th ."' 14 4
The co urt co ncluded tha t it was just too implau sible to say th at
the law p ro mo ted th e public health.145 First, the re was n o t substantial
evide n ce tha t cigar making threate n ed th e J acobs' h ealth o r th e
health of the ir n eighbors. 146 The co urt took judicial n o tice tha t tobacco had been used fo r centuries witho ut proof that its manuf acture
was dan ge rous, and th e law under review provided n o evide nce to
cha nge th e co urt's mind. 147 Seco nd, even if th e re h ad bee n evide n ce
of a h ealth risk, the law did n o t directly co ntro l th e supp osed h ealth
problem , and it did n ot apply equally to all th e peo pl e supposedly
creating a h ealth proble m . Otherwise, why did th e law single o ut cigar m ake rs in Broo klyn a nd New Yo rk City, bu t n o t in the res t of th e
state? An d eve n in Broo klyn and ew York City, why did th e law targe t small apartment-based cigar-making businesses while exemptin g
ho m e-base d cigar-making businesses and cigar fac to ries? 14 8 On th ese
grounds, th e co ur t p ron o unced th e law un co nstitutio nal a nd void.149
C.

The Public Mo rals and Order

Co u rts applied th e sam e basic app roach to ta kin gs ch allenges
against p rohibitio n laws, th o ugh th ey disagreed mo re th a n in publich ealth and public-safety ch alle nges abo ut th e res ul ts. Th e pro hibitio n
cases are instructive because th ey sh ow h ow courts applied takin gs and
regul ati o n prin ciples wh en p rope r ty rig h ts conflicted with th e public
m o rals.
A few co u rts h e ld tha t the ir state legislatures inflicted takings
wh e n th ey p rohibi ted th e sale of alco ho l. The m ost co mpreh e nsive
o pinio n cam e fro m a ew Yo rk appellate co urt in th e 1855 d ecisio n
People v. T oynbee.
As Judge Brown fram ed th e issue , a newly passed
prohibitio n law mig ht be "o ne of m e re regulati o n-to prescribe by
wh o m and to wh o m and a t wh at places liquo rs in ce rtain qua ntiti es
may be sold."151 On the o th e r hand , "if it aims at p ro hibitio n-pro hibi tio n of sales ... ; if it p rovid es fo r th e seizure, forfe iture and d estru cti o n of an articl e o r thin g, th e product of human industry, hith e rto
inves ted with th e attributes of pro pe rty," th e co urt wo uld h ave to co n144
Id. at 109 (quo ti ng Austi n v. Murray, 33 Mass. ( 16 Pick.) 121, 126 (1834), a nd citi ng
Slaugh le r-Ho use Cases, 83 .S. ( 16 Wa ll. ) 36, 87 (I 872) (Field, .J., disse n ti ng) , a nd Coe v.
Schu llZ, 47 Barb. 64, 69 (N.Y. Ge n. Te rm 1866) ).
145
146
14 7
14 8
149
l50

15 1

See id. a t 11 3- 14.
Id.

See id. at 113
See id. at 104, 11 3-1 4.
Id. at 11 5.
20 Barb. 168 ( N.Y. Ge n. T e rm 1855).
Id. a t 186.
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sider the law's constitutionality under takings and due process principles.152 "That which cannot be used, enjoyed or sold, is not property,"
Judge Brown explained, "and to take away all or any of these incidents, is in effect to deprive the owner of his right of property." 153
In Judge Brown 's mind, the issue was clear. Fermented alcohol,
" [i] n every sense of the term ... [,] is property" because it "has been
separated from the common stock of nature for private use," "is regarded as an article of diet" and, "by all, as one of trade," and "is
bought and sold, lost and acquired, like other property."154Furthermore, " [t]he taste for intoxicating drinks is thought to be an instinct
of our nature-an operation of the principle of organized life, and
not an artificial appetite or desire peculiar to races or tribes. " 155
Judge Brown doubted public-nuisance principles could enjoin
moderate drinking. "He who knows how to enjoy [spirits] with reason
and moderation, or has the moral courage and self-denial to let them
alone, may consider himself free from annoyance and danger." 156 He
acknowledged that spirits might be "converted to base uses-uses
which produce intemperance, pauperism, and crime, and ... moral
d egradation, and grief and anguish unspeakable. " 157 But whereas nuisance principles could reach "the places where [spirits] are thus used
and those concerned in prostituting them to such uses, . .. intoxicating liquors cannot be deprived of the defenses with which the constitution surrounds the property of the citizen. " 158 Judge Brown
anticipated Richard Epstein 's criticisms of prohibition laws and of the
U.S. Supreme Court's decision upholding such laws in Mugler v. Kansas.
Even accepting that "disease, poverty, and crime [are] held to
be the inevitable and injurious consequences of alcoholism," Epstein
warns that these general social problems do not establish "whether
this public nuisance was properly attributable to these defendants." 160
More courts, by contrast, were inclined to presume that prohibition prevented alcoholism and its concomitant social problems. In
Santo v. State, for example, the Iowa Supreme Court took a different
view of th e causation and public-nuisance problems because the court
subscribed to a different understanding about what was "natural" for
See id. at 186- 87.
Id. at 196. Again , like th e Court of Appeals in fn re Jacobs, judge Brown po ke
primarily in term s of due process, but treated tha t inqui ry interchangeably with th e takings
inqui ry. See supra note 107 and accompanying text.
154 Toynbee, 20 Barb. at 192-93.
155
Id. a t 19 1.
156
Id. at 20 I.
157 Id. (inte rn al quo ta ti o n marks o mitted ).
152

153

158
159
160

Id.

123 U .S. 623 (1 887) .
T AK INCS, supra no te 32, at J 30.

EPSTE IN,

2003]

TAKINGS,REGULATIONS

1583

man . I 6 I The court explained th at n o m a tte r "h ow exte nsive a nd h ow
difficult th e ran ge of a rgum e nt th rou gh which th e questio n ca rries
us," the law has to take cognizance of the fac t tha t ma n is a "po litical
being." I 62
If o n e co nceives of m a n as a "p o litical be ing," the state's public
inte rests take o n a diffe re nt cas t. The state is inte res ted n o t o nly in
preventing proble m s like alcoh o lism , crim e, a nd disease but also in
fo restalling th e kinds of public o pini o ns-the "social no rms" I 63-tha t
gen e ra te th ese p roble ms. T o say m a n is po litical is to say h e subscribes to opinio ns a bo u t th e good life a nd is susce p tible to public
o pinio ns explaining wha t th e good life is. T hus, eve n if a pa rticula r
liquor sell e r did n o t cause a particular crim e o r alco h olism , h e still
migh t co ntribute to a m oral climate in which his n e ighbo rs would be
far m o re like ly to fall prey to vices.
From this pe rspec tive, the sta te's m ain con ce rn is preserving a
public o pinio n th at reduces alco h o lism , crim e, a nd disease. Each citizen h o lds a corp o ra te in teres t in this o pinio n , whi ch reinfo rces in him
th e d esire n o t to abuse alcoh o l o r e n gage in o th e r ac tivi ties that fo llow
such a buse. T o be sure, it is extre m ely ha rd to m easure in a ny ma th em a tical way how public o pinio n sh a pes hum a n be havio r, but tha t is
n o t to say tha t o pinio n has n o influe n ce at all. T hu s, co urts we re wi lling to pres um e, as th e Iowa Supre m e Co urt did in Santo, th at
[ t] h ere is n o statisti ca l o r eco no mi cal pro positi o n bette r establish ed , n o r o n e to whic h a mo re ge n eral asse nt is give n by reading
a nd in tellige n t minds, th a n thi s, th at the use of in tox icatin g liqu ors
as a drink, is th e cause o f mo re wa n t, pa uperism , suffe ring, c rim e,
a nd public expe nse, th a n a ny o th er cause- a nd pe rh a ps it sh o uld
be said , th a n ALL o th e r causes co mbin ed . 164

On the sam e basis, th e Illin o is Supre m e Cou rt rej ected th e argume nt
tha t tha t the "na tural a nd co nstituti o nal right" to sell liquo r "can no t
be invad ed by d eclaring it to be a n offe n e" beca use th e "sale fo r use
as a comm o n beve rage a nd tipplin g, is hurtful a nd injuri o us to th e
pub li c m o rals, good o rde r and we ll-being of society." 165
The re was also p robably a n othe r, subtl er facto r explaining wh y
co urts gave states th e be nefi t of th e d o ubt in p ro hibiti o n cases : a "civic
See Sa nto v. State, 2 Iowa 165 ( 1855).
See id. a t 189- 90.
See, e.g., Symposi um, Norms, Law, and Order in the City, 34 LAw & Soc'v R EV. 129
(2000); Sym posium , Social Norms, Social Meaning and the Economic Analysis of Law, 27 J.
L EGAL STUD. 537 ( I 998) .
164
2 Iowa at 190.
165
Goddard v. Preside nt of J ac kso nville, 15 Ill. 588, 589, 594 ( 1854); see Fisher v. McGirr, 67 Mass. ( I Gray) l (1854); People v. Hawley, 3 Mich. 330, 333 (1854) ("Th e governm e nt m ay, by general regu latio ns, in terd ict such uses of prope rty as wo uld aba te n uisa n ces,
and beco me dange rous to the li ves, or hea lth and peace, or comfo rt of th e citize ns.")
(c itation o mitted).
16 1

162
16 3
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republican " con ce rn in public self-govern an ce. The Iowa Suprem e
Co urt tou ch ed o n this con cern in Santo, afte r it had already disposed
of th e own er ' takings ch alle nge . In a se parate sectio n of th e o pinio n ,
th e co urt expla ined , "no t o nly d oes o ur gove rnm e nt pec ulia rly stand
upo n public sentime nt, but it is also well understood tha t a law of this
na ture especially requires the aid of th e public mo ral se nse, as we ll as
its legal autho rity fo r its enforcement."166 In other wo rds, as lo ng as
th e public was trying co nscientio usly to control a seri o us social p roblem fos te red by a "vice" activi ty, judicial review sh o uld allow fo r po litical tri al and error. Even th o ugh over zealo us legisla ti o n might
occasio nally invad e natu ral righ ts, th e p o li tical p rocess wo uld probably strike a fair comp ro mise soo n er or later. The regulati o ns th a t fo llowed from tha t co mpromise wo uld be be tte r o beyed and m o re
po pula r if they we re th e p roduct of a lo ng public de bate and a trial
run. Such debate, tria l, and e rror might teach th e public to be m o re
realisti c as it lea rn ed h ow to co ntro l vi ce m os t realisti cally a nd
effec tive ly.
As th ese two cases illustrate , som e tim es na tural-law reasonin g m ay
cause co nfusio n . The wo rd "n atural" can be used in ma ny diffe re nt
and so m etimes co nfli cting se nses. In Toynbee, fo r exa mple , Judge
Brown reaso n ed th at alco h o l was "n a tural" because it was used nearly
unive rsally. 16 7 On e presum es h e was no t familia r with th e prac ti ces of
Muslims o r man y Pro testa nt de n omina tio ns. Judge Brown was also
too qui ck to draw a n "ought" from an "is," to co nclud e th at alco ho l
use was good because it was po pular. Still , he had a po int, eve n if h e
n eed ed to explain m o re full y why alco ho l may n o t offe nd natu ra l
ri g ht if co nsum ed tempe rate ly. Th e Santo court, by contras t, took its
bea rin gs abo u t what was "natu rally" right fro m th e fac t th at ma n is
shaped by society a nd d e pends o n salutary co mmuni ty o pini o n fo r th e
free exercise of som e of his r ig h ts. T h e Santo co u r t begged so m e d ifficult qu esti on s a bo ut wh e th er th e state co uld have protec ted o pinio n
with o ut ba nnin g alco h o l e ntirely, but it still mad e so m e so und o bse rva ti o ns abo ut public-m orals regula tio ns.
Still, prohibitio n laws presented h a rd cases. Bo th sides agreed
th at th e sta te h ad some rol e to play in co ntro lling activities th a t gen e ra ted pu b lic disturba n ces. Thus, eve n if p ro hibitio n laws prese nted
bo rde rlin e cases, m os t othe r liquo r-contro l laws wo uld n o t. More impo r ta ntly, bo th sides agreed th at, at leas t in p rin ciple, liquo r laws did
no t ge t off cot free fro m "takings" cha llenges simply because th ey
we re "regulatio n ." Alth o ugh co urts disagreed abo ut th e precise public good th a t public-nuisa nce co ntro ls m ea nt to p ro tec t, o r h ow to
co ndu ct "mea ns" sc rutin y of th ose co n tro ls, all agreed th at th e state
166
167

Santo, 2 Iowa at 208- 09 .
v. Toynbe e, 20 Ba rb. 168, 19 1 ( 1.Y. Ge n. T e1·m. 1855 ).

See Peo ple
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n eeded to make some sh owing that it was trying to protect the public
order before th e law would fa ll o ut of th e "taking" category into the
"regul ation" category. Thus, modern commentators misread these
cases and Mugler v. Kansas, in which the U.S. Supreme Court upheld
Kansas's prohibition law, 168 when they understand the cases to stand
for the proposition th at regulations never trigger just-compensation
requirements. 16Y
D.

The Regulation of Private Property: The Equal Rights of All ,
or Securing an Average Reciprocity of Advantage

Separately, property regulations could also order how individuals
used private property next to one another. These regulations fe ll in to
two main classes and a tiny third class. One class consisted of nuisance controls. A second consisted of laws that forcib ly rearranged
legitimate, non-noxious property uses in ways that e nabl ed the owners
to enjoy their properties more than they co uld have without legal coercion. The minor exception regulated how owners behaved toward
one anoth er in the rare cases when necessities suspended owners'
property rights.

1.

Abating Private Nuisances

In property-on-property confl icts, the state could regulate private
property for the common good. T hat good in turn consisted of owners' freedom of action over their own property. When more pressing
moral goods like the public h ealth , safety, and morals were not at issue, the next object of the common good was to protect each owner's
equal opportun ity to put her own land or other property to its preferred use. Since all people need, use, and b e nefit from the free exercise of property rights, it belongs to all eq ually.
o one has a
principled basis for claiming a wider share of freedom to use his own
external possessions than does anyone e lse. As Madison defined property, "it embraces every thing to which a man may attach a value and
have a right; and which leaves to every one else the like advantage." 170
123 U.S. 623, 674 ( 1887).
See, e.g., Lucas v. S.C. Coastal Council , 505 U.S. I 003, l 040 ( 1992) (B lac kmun , J.,
dissen ting) (ciLing Mugler as an exa mpl e of a case in which "[t] h e Co urt ... has uph e ld
regulaLions imposed to a rres t a significanl threat to the com mon we lfare , whatever their
eco nomi c effect o n the owner"); Treano,·, supra note 41, a t 797 (citin g Mugleras the leadin g case in a Lrain of cases in which "pol ice power regu latio ns were not compensable
takings").
170 14 THE PAPERS OF J AMES MADISO N, supra note 75 . For contemporary discussio ns o f
the mora l foundations of properly, see Ri chard A. Ep tein , Pennsylvan ia Coal v. Mahon:
The Erratic Takings Jurisfmulence ofJustice Holmes, 86 GEO. LJ. 875 , 876-82 (1998) [ hereinafter Epste in , Erratic Holmes]; Adam Mossoff, Locke 's Labor Lost, 9 U. C111. L. SCH. R UN DTABLE
155(2002).
l fi8
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T his unde rsta nding created two se parate types of pro per ty-o np ro per ty regula tio ns. One se t d efin ed use righ ts a nd th e ir p ro tected
"innocent" uses of prope r ty fro m "noxio us" uses of proper ty. So m e
uses of prope rty are per se "noxio us" because th ey are illegitima tefo r insta nce, beca use th ey tend to unde rmin e th e public m o rals.
Othe r uses, while legitimate and productive, are still "n oxio us" because th ey restrain neigh bo rs' equal freed o m to use th eir own propertie . Such u es vio late bo th of th e limitati o ns Ke n t placed o n
property, th e du ty to respect "th e ge neral inte res t of th e co mmuni ty"
and th e du ty "so to use [o n e's] p rop er ty as n o t to injure [on e's]
n eighbo u rs." 17 1
The law of nature d oes n o t pre cribe a ny se t fo rmul a fo r m eas uring th ese con ce pts of "equal use righ ts" and "injury." Man y di ffe rent
positive-law too ls may execute th e principle that own e rs sh o uld sac rifi ce th e right to ve to h ow th eir ne ighbo rs use their p rop e rty in exchan ge for protecti o n fro m interfe ren ce with th e use of th e ir own
property. Po llutio n very stron gly indicates th at a parti cul ar land u e
restrains equal free d o m of ac ti o n and p roductivity. In real-life practice, mos t m od e rn zoning sch em es pres um e th at h eavy-industri al la nd
uses are th e m ost n oxio us to competing forms of pro pe rty, residential
uses leas t so, with light-industrial a nd comme rcial uses som ewh e re in
betwee n. 172 Po llu tio n ra nked low in a m eas ure ofte n see n in nin etee nth-century nuisan ce cases: th e ex te n t to whi ch diffe re nt uses co nsum e a city's qui et, clean a ir and clean water. 173 Pollutio n also com es
o ut as n oxio us under wh at is pe rhaps the clearest a nalytical tool, th e
physical-invasio n tes t in trespass and nuisa nce law. A5 Epste in has explained , nuisa nce principles h ave fuzzy ed ges because o n e ca n
streng th e n o r relax the invasio n tes t de pe nding o n wh e th er th e p erson who suffe rs po llutio n receives reciprocal p e rmissio n to p ollute in
o th er ways. 174 Tha t said, th e physical-invasio n test is ofte n a useful
legal proxy fo r th e m oral co nce pt of free actio n.
In any case, unde r n atural-right th eory, wh e n such n oxio us uses
ma ke it impossible fo r n e ighbo rs to d edicate th e ir own p ro pe rti es to
17 1 2 KENT, supra n o te 7, a t 340; J SWIFT,supra no te 65, at 14 (1·efe rri ng to CHIPMAN,
supra note 65, at 77- 79).
172 See OVAK, supra no te 45, at 3-6 (q uo ti ng Chicago's 1837 legisla tive charter, whi ch

auth o ri zed th e city Lo co nu·ol po llu tion such a slaug h terho uses, wi ld an imals, ta nn e ri es,
and o th er ac tivities th rea teni ng "the h ealth , com fo rt and co nve ni e n ce of th e inhab ita nts o f
said city"). Compare, e.g., ST. LOUISMo. , REV. CODE Li t. 26, ·' 26.20- .36 (1994) (givin g
resid en tia l uses top priori ty), with id. §§ 26.40 to -.48 (giving commercial uses nex t priority) , and id.§ 26.56 (givin g in d usu·ial uses low priority) .
173
See, e.g., Galbraith v. Olive r, 3 Pi ttsb . Re p . 78, 78- 79 (Pa.C. P. 1867).
174
See, e.g., EPSTE I, , TAKINGS, supra no te 32, at 11 2- 21, 11 8 ("[T]h e ce n u·al fu nctio n of
a system of priva te property is to establish th e neutral baseli ne .... T h e fun ctio n of th e ad
coelum rule is to end ow bo un da ry lines with legal sig ni ficance.") (foo tno te om itted); RICHARD A. EPSTE IN, TO RTS
14.3-.4 ( 1999).
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quiet uses, the state may "regulate" the noxious uses on the same
ground as th e cemeteries discussed in Coates. 175 A15 that court held,
"[A] n absolute ownership in property .. . is purchased and holden
subject to the restriction, that it shall be so exercised as not to injure
others," and states hold "power so to order the use of private property
.. . , as to prevent its proving pernicious to the citizens generally." I76

2.

Securing a Common Benefit to All Affected Owners

Once th e law had protected innocent property uses from noxious
uses, it could reorder the innocent uses to enlarge all owners' free
action. If a group of neighbors put their properties to fairly homogeneous uses, the law could force them to cooperate in a way that gave
them each more power to enjoy his own. Such a "regulation" followed
the principles of a partnership among equals. If the law restrained
owners' rights, it had to e nlarge the rights retained to make them as
or more valuable than the rights lost.
One of th e ea rliest and simplest illustrations of this principle
came in a challenge to a traffic regulation , in Vanderbilt v . Adams, an
1827 d ecision by th e New York Supreme Court. 177 New York City had
cited Vanderbilt for disobeying the orders of a harbor master in New
York Harbor. I 78 Under city ordinances regulating th e harbor, the
master had the power to make space for laden boats to unload their
cargos by ordering docked boats to move over and make room. I79
Vanderbilt refused to obey these orders because he had docked his
boat at a privately-owned dock that h e leased , and he did not wish to
move his boat to make room for any other boat. 180 When the city
fined him, he brought a mixed takings and Contracts Clause challenge against the ordinances, on the ground that the city took his use,
enjoyment, and property rights in the dock. 18 1 The court rejected this
constitutional challenge because the ordinance was "not, in the legitimate sense of the term, a violation of any right," but rather an exercise of the power to enforce "a necessary police regulation." 182
However, the court emphasized that " [t]he line between what would
be a clear invasion of right on the one hand, and regulations not lesSee supra notes 122-3 1 an d accompanying text.
See Baker v. City of Bosto n, 29 Mass. (12 Pick.) 184, 194 (1831); Coa tes v. City of
ew York, 7 Cow. 585, 604, 605 ( N.Y. Sup. Ct. 1827) .
177
7 Cow. 349 (N.Y. Sup. Ct. 1827).
178
Id. a t 349.
179
Id at 349-50.
180
Id. at 350.
18 1
See id. at 350.
182
l rl. a t 351.
17 5

17 6
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sening th e value of the right, and calculated for th e benefit of all ,
must be distinctly marked. " 183
Here, the court app lied the equal-partnersh ip or equal-advantage
principle Wilson had invoked to distinguish "regulations" of rights
from "invasions" of rights. 184 If one knew that the primary o bj ect for
all dock and boat owners on the harbor was to enter into exchanges to
unload boats, and if one also knew that "the harbor is crowded with
vessels arriving daily from various parts," the ordinances had the practical effect of enlarging the scope and value of all dock and boat owners' freedom.185 The ordinances did not take "property" because they
did "not proceed to the length of [impairing] any right in the proper
sense of that term." 186 In the court's view, "[e]very public regulation
in a city may, and does, in some sense , limit and restrict the absolute
right that existed previously. But this is not considered an injury. So
far from it, the individual, as we ll as others, is supposed to be
benefited." 187
Sometim es nuisance control and equal advantage combined to
produce more supple regulations, as sh own in Inhabitants of Palmyra v.
Morton. 188 The town of Palmyra chose to build footpaths next to
homes not by public construction but by requiring homeowners to
curb and pave paths in front of their homes. 189 The Missouri Supreme Court rejected a takings challenge, on the ground that the law
was a val id police regulation. 19 0 The court held:
The right of a municipal corporation to require the own e r to pave
the side-walk in front of his prope rty may be derived from its duty to
protect the publi c health a nd to prevent nuisances, and is a mere
police regu lation. It is the exertion of th e same power that prohibits persons from throwing filth into th e streets, or from obstructing
th e side-walks; that regulates awn ings ... and that requires th e paveme nts in front of eac h house to be ke pt clear of ice and snow. 19 1

It may eem strange that the court ch ose to defend the law on the
ground that an unpaved walkway could be a nuisance. Unkept sidewalks probably did not threaten to evict residents from their h omes as
183

Id.
See supra no te 92 and accompan yin g te xt.
185
SeeVanderbilt, 7 Cow. al 35 1.
186
Id.
187
Id. at 35 1-52 . Th e co urt also too k special no te that Vande rbilt conced ed th e harbo r mas te r wo uld have had legal po we r to o rd e1· him to take o n a foreign boal if h e we re
no l cloc kin g his ow n boa t a l hi s harbo r. See id. at 351. In oth er wo1·cls, Vande rbilt had no
princip led basi o n whi ch lo claim he placed grea t va lue in his right lo exclude all o th er
boats from his doc k.
188
25 Mo.593 ( 1857).
189
Id. a t 594.
190
Id. at 595- 96.
19 I
Id. a t 596.
18

I

2003]

TAKINGS, REGULATIONS

1589

industrial pollution did. Still , unpaved sidewalks imposed some disturbance on neighbors, and everyone be nefited from having easier
and cleaner access throughout town. The rules of nuisance were supple e n o ugh to lower the level of "noxiousness" if all owners be nefited
from a duty to maintain th e sidewalks on their properties. The town
of Palmyra, th en , co uld issue a regulation to order everyo ne 's property rights and duties on the same terms as the private law of nuisance
and, ultimately, the principle of eq ual property rig h ts.
Another street-paving case, Paxson v. Sweet, 192 shows how the same
principles app lied not only to distinguish regulations from takings,
but also to fix just compensation. 193When a local resident challenged
a street-pavi ng law enacted in Trenton, the ew Jersey Supreme Court
assumed that the law operated as a taking. 194 But the co urt still
brushed off the takings challenge, on the ground that the law did not
have to pay Paxson in cash to compensate him justly. Paxson 's takings
claim , the court reasoned, turned
on the adequacy of compensation , wh ic h ... might be proved in
ways that are abundant. The citizen receives it in part, by its adding
to his private property an increase of its intrinsic value e ither for
sa le or e njoyment; by the health and comfort of his own house hold ;
by his e njoyme nt of the like foot ways eve ry where e lse, in which he
freely parti cipates without contributing to their exp e nse .... 195

Take n together, Palmyra and Paxson anticipate what Frank Michelman
and Richard Epstein have described as an "implicit in-kind compensation" justification for a restraint on private property.196 Palmyra appli ed this justification through the "takings" element, and Paxson
through the "just compe nsation" e leme nt, but to the same effect.
3.

Cases of Private N ecessity, or Regulating When There Is No

N atural Property Right

One exce pti o nal case illustrates h ow the law might "regulate" a
confl ict wh e n ne ither party owned "property" in th e natural-right
sense of the term. In American Print Works v. Lawrence, the ew Jersey
Supreme Court upheld a New York City law that authorized city offi192

13 NJ.L. 196 ( 1832) . Paxso n see ms stra nge beca use th e co urt ass um ed , contrary to
Barron v. City of Baltimore, 32 .S. 243 ( 1833) , that the T a kin gs Cla use in the Fed e ral ConstituLi on a pplied direc tly to actions by New J e r ey, wh ose constitution d id not ye t have a
ta kings clau se. Paxson, 13 J.L. a t 197, 199. Still, tha t incongruity d oes no t affect how th e
co urt inte 1·pre ted th e Takings Clause.
19
See .. CONST. a m e nd. V (" [N]or shall private prope rty be ta ke n for pub li c use ,
withoutjust compe nsa ti o n ").
194
Paxson, 13 NJ.L. a t 197, 199 .
1 95
Ir/. a t 199 .
196 See EPSTEIN, TAKINGS,supra note 32, a t 195-21 5; Mi ch elm a n , supra no te 22, a t
1225-26.

1590

CORNELL LAW REVIEW

[Vol. 88:1549

cials to blow up private buildings to stop the spread of fire. 197 The
challenged law codified the common-law trespass defense of necessity.
But instead of leaving the necessity determination to the trespasser,
the law vested it in the judgment of elected New York officials. 198 The
law compensated owners for the loss of their buildings but not for the
loss of any personal property in those buildings. 199 When a New
Jersey printing company sued to recover the cost of expensive printing
works destroyed in a New York City fire, the New Jersey Supreme
Court rejected the company's takings claim on the ground that the
law regulated a necessity in which property rights were suspended.
The court made clear that the print works' property rights did
not extend to prevent neighbors from destroying printing equipment
if that equipment posed a fire hazard. 200 The court acknowledged
that eminent domain gave the State of New York the power to take
property for public necessities.20 1 "But the right to destroy property
to prevent the spread of a conflagration," the court reasoned, "rests
upon other and very different grounds. It appertains to individuals,
not to the State .... It is a natural right existing independently of civil
government. It is both anterior and superior to the rights derived
from the social compact." 202 Becau e a fire is an act of God or force,
which threatens to destroy all property in its wake, the laws of nature
do not bar owners from taking steps n ecessary to protect their property. In such an emergency, the moral duties neighbors usually owe to
each other, like the duty to respect the law against trespass, are suspended. As the court explained it, the neighbors stand in the same
relation as do two drowning men who contemplate "the exclusive appropriation of a plank in a shipwreck."203
The New York law was a valid regulation because it ordered how
the parties would behave toward one another during the necessity.
Because every neighbor to the printing company enjoyed a "right of
destruction ... prior to the [law's] enactment[,] . .. [t]he statute
created no new power. It conferred no new right. ... It regulated the
mode in which a previously existing power should be exercised. "204
The statute regulated the law of necessity by transferring "the power

21 NJ.L. 248 (1847) .
See id. at 255. American Print Works was litigated in New J er ey, but the fire and
trespass occurred in 1ew York City. See id. at 256.
197
198
199

200
201

202
203

204

Id.
See id. at 257-58.
Id. at 257.
Id.
Id. at 258.
See id. at 259 (emp has is added).
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of judging of the existence of the necessity" from neighbors ' self-serving judgment to public officals' more dispassionate judgment. 205
American Print Works shows that judges who subscribed to naturalright property theory recognized that this theory could not explain
eve ry situation. Still, it did not seem to bother the New Jersey Supreme Court that natural-right principles could not mediate the conflict between two drowning sailors or the conflict between the owners
of two buildings in danger of burning down. Most theories of property could not m ediate either conflict.
At th e same time , American Print Works still confirms the nineteenth-ce ntury rule. It highlights the only situation in which a law
could play favorites between two owners. Modern takings law suggests
that every regulation pits one form of property against another; there
is no distinction in principle between takings and regulation because
every regulation forces the public to favor socially valuable uses over
less-valued uses.206 American Print Works shows that nineteenth-century
case law followed this approach only in the extremely narrow class of
cases in which it was impossible to say that either owner had "prope rty" in th e contes ted use. The city official could do what was necessary for the public good without triggering takings guarantees because
the fire suspended the property rights all owners normally enjoyed in
th e ir buildings. Thus, American Print Works confirms, while takings
guarantees protected owners from disproportionate burdens when
th ey had rights to the property burdened, the constitutional guarantee extended only as far as the property.
4.

Invasions of Right

Not many so-called "regulations" failed these tests over the course
of the nineteenth century, but a few did. Dam owners received just
compensation when fish-conservation laws required them to lower
their dams so salmon , shad, or other fish could swim upstream to
smelt. These laws raised a complication, to be considered in the next
section , regarding whether the dam owners truly had "private property" in their riparian rights. But when a dam owner did hold private
water rights, unencumbered by any navigational servitude or any
other public servitude, courts routinely declared dam laws to be regulatory takings. The New York Supreme Court of Judicature handed
205
See id. Su·ange LO say, th e New J ersey Supreme Court was mo re solicito us to uph old
the chall enged sta tute th an th e ew Yo rk courts were. A d ecade earli e r, th e ew Yo rk
Supreme Co urt had o rd ered co mpe nsatio n for personal property under th e same statute ,
in a no th e1· suit a ri sing o ut of th e sam e fire in New Yo rk City. See Mayo r of N .Y. v. Lo rd , 17
We nd . 285 (N.Y. Sup. Ct. 1837). Still , th e ew Jersey Supreme Court, and th e o pinio n of
d isse ntin g Justi ce Bro nso n in Lord, are more co nsiste nt with gen eral principles o f natural
p ro pe rty ri gh ts and regul a ti o n.
206
See infra Pa rt 111.F.
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d own th e earliest and m ost influential of th ese d ecisio ns in the 1819
o pinio n Peoplev. Platt.207 For Chief Judge Spe n cer , th e hard ques tion
was wh eth er New York e njoyed an y n avigatio n al se rvitude ove r Platt
a nd his successors' rive r p rop er ty. Once h e h ad co nfirm ed tha t Pla tt's
land grant was n o t affected with any public interes t, th e j udge quickly
co ncluded th at Pla tt "gained a comple te right to th e exclusive enjoyment of th e rive r," and h e had a thresh o ld Co ntracts Clause claim o n
a takings theory.208
Chief Judge Spen cer fra m ed th e ques tio n as wh e th e r th e New
York legisla ture "inte nded to invade private righ ts" by d epriving private riparians of the ir exclusive wate r and fishing rig h ts.209 Beca use
h e concluded that the legislature h ad n o t intended wha t h e thought
to be a n unconstitutional result, h e enjoined th e law from applying to
Platt and his successors.210 Platt was an early and clear "regulatory
takings" victory for a p rope r ty owne r. By mid-century, litigan ts and
co urts th ro ugh o ut the seve ral states understood Platt as a preced e nt
fo r the principle th at a legisla ture unco nstituti o nally invad ed private
righ ts if a sta te law a rbitrarily restrained th e free use of p rivate
p rope rty.2 11
The Virginia Suprem e Co urt applied th e sam e principles in th e
1828 d ecisio n Crenshaw v. Slate R iver Co. Accordin g to Judge Gree n ,
the right of fi shing in fresh water streams, or within the bounds of
any Patent, is . .. confi ned to the riparian owners; each of whom is
entitled to the natural run of fish of passage upwards, as he is to tl1e
natu ral fl ow of the wa ter downwa rds . . . . Whilst the Legislature,
therefore, might properly yield the pu blic right of navigation to individuals for the sa ke of securing the public co nve nience of mills,
they co uld not justly sacrifice to this object, the individual ri ghts in
respect to the natural run of fi sh. 212
The own ers h ad a right to use th e river for fi shin g, a nd th e fi sh-dam
law restrained th e ir rights witho u t any co rrespo nding be n efit. Such a
law, Judge Gree n co ncluded , acts to "invad e p rivate righ ts" beca use it
acts to "d e prive a citize n of . . . prope rty already legally acquired , witho ut a fa ir co mpe nsatio n. "213 While Platt applied n atu ral-law principles
th ro ugh th e Co ntract Clause, Crenshaw and o th e r co u rts relied explicitly o n ge n e ral n atural-law reasonin g; 214 th e No rth Carolina Supre me
2 07

17 J o h ns. 195 ( 1.Y. Su p. Ct. 18 19) .
i d. at 2 12-16.
209
Id. a t 2 J 4.
2 10
Id. at 214-16.
2 I I
See, e.g. , Cox v. Sla le, 3 Blackf. 193, 198 ( Ind. 1833); Co mm o nwealLh v. Alge r, 61
Mass. (7 Cush.) 53, 58 (1853); EaLOn v. Boslo n, Co nco rd, & Mo n trea l R.R. , 5 1 .H. 504,
v. Stewart, 36 O hi o St. 146, 15 1 (1880) .
520- 22 (1872); Woolever
212 27 Va. (6 Ra nd .) 245, 270 ( 1828) .
213 Id. at 276.
214 See id. at 264-65 (Carr, J. ).
208
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Court h eld n atural-law takings limita tions implied wi thin the state's
constituti on ;2 1" and othe r co urts invoked th e sam e principles under
state co nsti tutio n al clauses protec ting p ro perty.2 16
Woodruff v. Neal applied th e sa m e takings prin ciples to grazing
laws.2 17 Afte r a state expropriated an easem e nt fo r a railroad o r highway, it often fo rced th e landown e r to relinquish his h e rbage righ ts to
peo ple wh o wan ted to graze th e ir lives tock fo r free.218 Like th e fire
law ch allen ged in American Print Works, 2 19 th ese laws stripped own ers
of a right to preve nt physical invasio ns of th eir p roperty. U nlike th a t
fire law, th e grazing laws invad ed p rop e rty righ ts still in fo rce. In Co nn ecti cut, the Co nnecticut Suprem e Court emphasized , th e fee owner
retained "all righ ts of proper ty in the land n o t inco mpa tibl e with th e
public enj oym ent of th e right of way," including "a right to every use
and profit which can be d erived fro m it co nsisten t with th e easem e nt. "220 Thus, th e own er lost "p rivate p ro per ty" wh e n h e lost his
h erbage righ ts and th e right to exclude o th e r graze rs. In th e co urt's
view, to grant h erbage righ ts to o th e r graze rs, "no co mp ensatio n h aving bee n in an y manne r p rovided fo r the owne r of th e la nd upo n
whi ch it is to be exe rcised , is beyond th e constitutional power of th e
Iegislature ."2 2 1 On th at basis, th e co urt co n cluded th at th e law effec ted a taking. 222
E.

Th e Pro tectio n of Public Proper ty Interests: Public Prope r ty
and Private Pro pe r ty Affected wi th a Public Inte res t

Finally, th e m ost co mplicated series of legal tests evolved to disp ose of takin gs cha llen ges against two classes of public-nuisance regulati o ns: laws pro tecting public servitudes . and laws pro tec ting public
commo ns. These ch allen ges raised two issues that usually did n o t prese nt the mselves in the o th er lines of cases: whe ther the own er really
own e d th e interes t h e was d efending as "private p ro pe rty"; and
wh eth er th e sta te was regulating to pro tect a ge nuin e "public interest"
in a public co mm o n s o r a public se rvi tude . Notwi th standin g th ese
hurdl es, courts approac hed public-nuisan ce cases in the sam e way as
private prop e rty-o n-prop er ty conflicts. Most of the cases foc used on
wh e th e r th e law validly regula ted p rivate p roper ty by stopping th e
own er fro m using his own in a way th a t threaten ed a public comm o ns
See State v. Glen, 52 N.C. (7 J o nes) 32 1, 330- 31 ( 1859).
See Woo/eve,; 36 O hio St. at 151; Commonwea lth v. Pa. Ca nal Co., 66 Pa. 41, 50- 53,
55 (1870).
2 17
28 Con n. 165 (1859).
2 18
See id.
2 19
See discussion supra Part 11.D.3.
220
Woodruff, 28 Con n. at 167.
22 1
Id. at 169.
222
See id. at 169-70.
2 1"

2 I6
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or servitude. In at least one case, th e regulation tracked th e "equal
advantage" cases analyzed in Part 11.D.2.

1.

Public and Private Ownership

The public-nuisance cases differed from the other lin es of cases
primarily because they raised serious threshold questio ns about
whether there was a bona fid e "public inte rest" to protect. Th ese
questions created hurdles for both the state a nd the private own er. If
the state h ad good reason to hold property, eith er by holding title
itself in a public commons or by claiming a se rvitude on a private
owner's property, it could invoke nuisance principles to regula te
against interferences with that public domain. But th e state n eeded a
real policy interest in protecting a public commons or servitude. On
the other hand, if the property at issue was properly h eld as a public
commons, and the owner's takings claim focused on an interest in the
commons, the owner might not have any "priva te property" with
which to mount a takings claim .
These lines between public and private property prese nt som e of
the most treacherous problems in property law. The acco unt that follows in this section is provisional , because I am not aware of any mode rn scholar who has developed a full justification for public-comm o ns
and public-servitude rules explicitly in natural-law or natural-right
terms. The cases studied here do not provide any such justifi cation ,
either. They te nded to focus on fact-bound qu esti o ns like whether a
particular river was navigable.223 Still, it would come as no surpri e if
a natural-right justification for making a commons out of a resource
followed utilitarian justifications by focusing on the reso urce's physical characteristics and likely uses. 224 If natural property rights e nlarge
individuals' free use of their own , it makes sense to place certain
goods in common if all may use them without diminishing or deteriorating the goods. There is no need to use private-property rights to
enlarge people 's freedom if all may use a good freely without destroying it. Land and other similar resources tend not to meet this criterion. Land is easy to subdivide, it can be put to many different and
conflicting uses, and many of those uses require substantial invest223
For an in-de pth an alysis of nin etee mh-ce ntu ry public-servitude law, see Danie l J.
Hulsebosch , Writs to Rights: 'Navigahility' and the Transfonnation of the Common Law in the
Nineteen th Century, 23 CARDOZO L. REV. 1049 (2002).
224
See Rich ard A. Epstein , On the Optimal Mix of Private and Common Property, 11 Soc.
PHIL. & POL'Y.17 (1994). For a useful introd uction into public-commons issues, see ROBERT C. ELLICKSON ET AL, PERSPECTIVEON PROPERTY LAw 11 9-59 (3d ed. 2002) (excerpting
sch olarsh ip from four different auth ors). For a more ske ptical view of co mmon-prope rty
rul es, see J oseph L. Sax, Takings, Private Property and Public Rights, 8 1 YALE LJ. 149 ( 197 1)
[hereinafter Sax, Takings];Joseph L. Sax, The Public Trus t Doctrine in Natural Resource Law:
Effective Judicial
Intervention, 68 MICH L. REV. 47 1, 475-76 (1970).
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m e nt. Water, by contrast, often me ets this criterion . Water is difficult
to subdivide, it is useful for only a narrow and homogeneous range of
uses, and those uses tend to require little or no investment. At the
same time, land can go into commons if everyone in an area needs it
for light grazing, and water may go into private property if it is badly
n eed ed for private uses and the demands on public waters are too
h e terogeneous. 225 In any event, even within a natural-right framework, the overarching moral imperative does not shape the choice
between private and public property as much as the physical and econ omic ch aracteristics of differe nt resources and the likely uses of
those resources.
Even then , after most property has bee n marked off as public or
private prope rty, the law still n eeds doctrines to mark off and connect
th e two. Thi function is served by juris publici ("affected with a public
inte rest") 226 doctrines, which define the conditions in which private
prope rty may be subject to public servitudes. Such servitudes may ensure that m embers of the public can gain access to public commons,
such as a public lake enclosed by private property. Or, they can try to
capture th e advantages of public property for a few uses while preserving all th e advantages of private property for the remaining uses. For
instance, if the law imposes a navigational servitude on an otherwiseprivate rive r, it preserves most of th e benefits of holding land in private while still giving everyone in the community free access to river
naviga tion.
These doctrines raise difficult policy issues, but in many cases th e
background doc trin al rules are fairly straightforward . Those rules derive from three possible sources: the state's original grant to the
owner ch allenging th e state law and any reservations in that grant,
state and local legislation allocating property rights, and the background common-law principles. A legislature might want to fine-tune
th ese private-public boundaries, but no system of legal boundaries is
perfect. The relian ce interests in stable rules of possession are huge.
Emin ent-d o main rules are constitutional guarantees because legislatures occasio nally forget about those reliance interests. In most cases,
courts a re m o re than competent to interpret land grants, boundary
statutes, and background common law. If these sources of law mark
off th e bounda ries between private and public property tolerably well,
it m akes se nse for courts to maintain and enforce them.
255
See Robert C. Ellickson, Property in Land, 102 YALE LJ. 13 15, 1322-44 (1993) (co 1nparing th e m erits of individua l and collective own ership of la nd ); Carol M. Rose, Energy
and Efficiency in the Realignment of Common-Law Water Rights, 19 J. L EGAL STU D. 261 , 288-94
(1990) (s howin g h ow co mm o n-l aw water rul es have chan ged de p e ndin g o n whe th er water
was co nsum ed as a hi gh-investm e nt p1·iva te resource or used as a low-investm ent public
good).
226
See BLACK'S LAW DI CT IONA RY 855 ( 7th ed . 1999).
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This is how sta te courts saw the problem , as illustrated in Crenshaw v. Slate River Co., th e case involving a challenge to the sh ad-co nservation law disc ussed in the previo us section. 227 Before the Virginia
Supreme Court co uld conclude that the shad-conservation law under
review constituted a regulatory taking, it first had to establish that
Crenshaw h ad "private property" in his riparian rights. Before reviewing the ownership issues, Judge Green explained why h e had to conduct de nova review of those issues:
The questions , wh ether the rights of the owners of m ill s, or of the
public, for th e purposes of navigatio n , are preferred by Law generall y, or in any parti cular case, are emp hatically Judi cial in th e ir nature , depending o n the effect a nd construction of former Laws;
and, if upon a full a nd carefu l consideration , we conscien ti o usly differ in o pinio n in any particular case from the Legislature, we are
bound by the hig hest obligations of duty to ourse lves a nd our co untry, to pu rs ue o ur own judgment. 228

Becau se th e Slate River was n ot n avigable, Judge Green concluded that Crenshaw h eld his water rights in absolute ownership, and
that h e had private property protected by takings gu arantees. 229 Beca use the river was private property, the state could n ot justify the
sh ad-co nservation law as a regulation protecting a public servitud e or
any oth er public property interest. The law would stand or fa ll as a
regulation of private property, as an alyzed in the previous section , and
it fell o n that basis. Platt, th e pa rallel New York dam case, and o th e r
da m cases followed the sam e reasoning. 230
Cox v. State, by contrast, illustrates how th e sa m e backgro und public-ownership principles might nullify the owner's taking claim at the
threshold stage. Indiana prosecuted Cox for o bstructi ng the White
River wi th two se parate mill dams, in violation of state law. 2 3 1 Citing
Platt, Cox argu ed th a t "being th e own er of the banks of the river, [he]
is by the comm o n law, the own er of the river, a nd h as a right to occupy and use it, in an y way or mann er h e pleases, for his own bene227

See supra notes 2 12-1 6 and accompanying text.
Cre nshaw v. Slate Rive r Co., 27 Va. (6 Rand.} 245, 277 (1828).
229
See id. at 272-73.
230
People v. Platt, 17 Johns. 195, 209-1 6 ( .Y. Sup. Ct 1819); see State v. Gle n , 52 N.C.
(7 J o nes) 32 1,334 (1859) (ho ldin g that "[ r]i g h ts acq ui1·ed . .. by gra n ts from th e State ...
ca nno t be taken from the owners by th e government, except in the exe rcise of th e power
of eminent do main , and then on ly for p ubli c use, with a provisio n for j ust com pensation ");
Woo leve r v. Stewart, 36 O hi o St. 146 (1880) (ho ldin g th at an ac t requ i1·in g a clam o wn er to
co nsu·uct and mainta in a pa ·sageway fo r fish was unconstitutional) ; Commonwealth v. Pa.
Canal Co. , 66 Pa. 4 1, 47 (l 870) ("If the stale has ... granted a tract of land to an individual
. .. , it ca nnot, by law, 1·evoke th e gra nt .. . ; and even when taken fo r necessa ry pub li c
purposes, must pay th e owner a fu ll equivalent "}.
23 1
Cox v. State, 3 Blackf. 193, 194 ( Incl. 1833).
228

2003)

TAKIN GS, REGULATIONS

1597

fit." 232 The court, however, took note that property questions
involving the White River were governed not by th e common law, but
by acts of Congress. These Acts had declared th e White Rive r to be a
common interstate highway before Indiana incorporated as a state. 233
Because the Indiana law protected the river 's use as a common highway, consistent with the federal laws controlling the rive r's ownership,
th e Court concluded Indiana h ad not "infringed the rights of e ither
h er own citizens, or the rights of the citizens of other States." 234

2.

"Regulation" of Public Nuisances

Whe n an own e r proved sh e owned private prope rty a nd th e state
proved it h ad public property, th e principles co nsid ered in the previous sections came into play. If the people vest the ir equal proper ty
rights in a commons or public servitude, a n e ighboring private owner
beco mes subj ec t to a duty not to use his own in a m ann er that inte rferes with the purposes of th e public domain. This du ty tracks owners' duties not to interfere with th e ir ne ighbors' h ealth , safety, and
prope rty rights. In principle, th e public-domain limitati o n m os t
closely tracks th e public morals limitation. In both , private property is
qualified to protect a common good enjoyed corporately by all the
citizens in th e co mmunity.
Howeve r, this rationale also imposes principled limits on what th e
state may do to protect public property. The Supreme Court of Massachusetts explained how nuisan ce principles both justified and limited public-nuisance regulation in the 1808 decision Inhabitants of
Stoughton v. Baker,235which was respectfully cited in Platt and many
other d ecisions throughout the nineteenth century.236 Stoughton involved a challenge to a fish-conservation law similar to th e laws at issue
in Platt a nd Crenshaw.2 3 7 Unlike Platt and Crenshaw, howeve r, th e town
h eld a valid public inte rest in th e rive r, beca use Massachusetts property law broke with th e co mmon law and gave towns th e powe r to
require sufficie nt passages for fi sh through all streams, navigable o r
non-navigable.2 3 8
Id. at 198.
See id. at 194-95 .
Id. at 195-96, J 98- 99. Along t.he same lin es, see Moo,· v. Veazie, 32 Me. 343,
356- 6 1 ( 1850) , in which t.he Suprem e Court of Main e rejected a takings challe nge LO a law
givin g a stea mboat own er a pate nt Lo inLrod uce th e stea mboa t along a navigable ,·iver.
Beca use the rive r in question was a public rive r, the cha ll enge r had o nl y a co mm o ns right
Lo use th e ,·ive,·, whi ch co uld noL sat.isfy t.h e privaLe-property tJ,resho ld require me nt for a
t.akin gs claim. See id. at 356.
235
See 4 Mass. (3 T yng) 522 ( 1808).
236
See, e.g., People v. PlaLL, 17 J o hn s. 195, 211-13 ( .Y. Su p. Ct. 18 19) .
237
4 Mass. (3 T yng) at 522- 24.
238
See id. at 528; see also Platt, 17 J o hn s. a t 212 (di st.ingu ishin g Stoughton beca use ew
York fo ll owed tJ,e comm o n law a nd Massac huse Lt.s did nOL).
232

233
234
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Once Chief Judge Parsons had established that th e public had a
right of passageway for the fish , he drew upon nuisance principles to
d elineate th e scope of that right. Every dam owner, th e court explained, holds property "under the limitation, that a sufficient and
reasonable passage way shall be allowed for the fish."239 This phrase,
"sufficient and reasonable," both justifies and limits th e public 's
powe r to regulate:
[I] f a committee thus appointed should locate a nd describe a passage way for fish unnecessary and unreaso nable, by which th e prope rty o f the owner of the mill was injured without any public be ne fit,
we do not admi t that he would be witho ut re med y. Th e owner
ho lds his privilege subj ect to the limi tation , that a reasonabl e and
sufficient passage way sho uld be all owed fo r the fi sh . Beyo nd this
th e public has no interest, and private right is in vadecl. 24 0

The Stoughton court found that the sluice ways in question were reasonably n ecessary. The requirements that th e fi sh n eed a sufficient
sluice, and that the dam be no larger than necessary and reasona ble,
se t principled limitations at both th e "ends" and "m eans" stages of
judicial review. " [I] t would be an unreason able constructio n of th e
grant," ChiefJudge Parsons warned, "to admit tha t by it all th e peo ple
were d eprived of a free fishe ry ... above th e dam. "24 1 Without such
showings, th e state could cite fish protec tion to wipe o ut th e owne r 's
dam eve n for mino r benefits to the fi sh , and "priva te right [ would be ]
invaded. "242
Co urts applied this level of scrutiny to a wide range of public nuisances. The Massachusetts Supreme Court a pplied it in Commonwealth
v. T ew/isbury to uphold a prosecution against a riparian wh ose digging
threate ned to undermine an embankment on a public river. 24 3 On
the sam e basis, th e New York Court of Errors uph eld an Albany law
barring th e fl oating of 120-foot docks on the Hudson River, on th e
gro unds that such docks inflicted a public nuisance by frustrating
naviga tio n. 244
Stoughton, 4 Mass. (3 T yng) at 528.
Id. at 529.
24 1
Id. at 528.
Id. at 529.
24 3
See 52 Mass. ( I l Met.) 55, 57 (1846). Acco rdin g to th e o pinio n by Chi ef Ju dge
Shaw, "All prope rty is acquired an d h eld under th e tacit co nditi o n that it shall no 1 be so
used as to injure th e equal rights of o th ers, o r to d es u·oy or grea tly impair th e public rig hts
a nd interests of th e community." Id. Th erefo re, th e cou rt co ntinued , "it is compe te nt for
th e legislatu1·e to inte rpose, and by positive enactm ent to p1·o hibit a use of property whi ch
wou ld be inju rio us to th e public, under particul ar circumstan ces, leaving thf use of similar
property un limited, where the obvious considerations of public good do not require /h e restrain I." Id.
(e mph asis add ed ).
244
See Hart v. Mayor of Albany, 9 Wen d. 571, 572, 582- 83 (N.Y. 1832) ( Suth e rland ,
239

240

J. ).
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This scrutiny had enough bite to exclude so m e public-nuisan ce
regulations on the ground th a t th ey we nt too fa r to co ntrol too small a
public nuisa nce . Fo r insta n ce, in State v. Franklin Falls Co., th e New
H ampshire Supre m e Co urt co ncluded tha t a fi sh-co nse rva ti o n law like
the o n es under ch alle nge in Platt and Crenshaw co uld n o t be upheld as
an exercise of the p o lice powe r, because the sta te had not substantiated th e threat to fishing .2 4 5 "The resto rati o n to th e public of the
shad fish ery in th e lake," th e co urt explained , "has no t such a direct
relatio n to th e public h ealth as the prohibi tio n of in term e n ts within
city limits; n o r th e sam e direc t relatio n to the public safety as th e p rohibitio n of the e rec tio n of woode n buildings in th e midst of a po pulo us village."246 The co urt co ncl uded th at "[t] he indirect be n efi ts to
th e public h ealth ... d o n o t seem to wa rra nt th e legisla ture in d e priving th e responde n ts of valua ble righ ts with o ut co mpe nsatio n ." 2 4 7

3.

Equal-Advantage Principles in Public-NuisanceRegulation

As in the pro perty-o n-pro perty cases, publi c-nuisan ce regula tio n
co uld also be justified unde r th e equal-adva n tage principle. If th e
state wanted to exceed wh at Stoughton had called abating a "n ecessary"

co ntrol of a nuisan ce in a "reason abl e" mann e r, it could d o so, but
o nly if it compe nsa ted the owne r fo r th e use ri gh ts h e los t.
Commonwealth v. A lger illustrates this prin ciple in acti o n . Se para te ly, A lger is an a pp rop ria te case wi th which to co nclude this Par t. It
may be th e most co mpre he nsive res tate m e nt of natural-right takings
th eory of all th e cases co nsidered he re. At th e sam e time, it is almost
ce r tainly th e m os t misund e rstood takin gs case fro m th e nin etee nth
ce n tu ry. Chi ef Judge Le muel Sh aw 's o pinio n was cited fre qu e ntly by
leading jurists like T h o mas Cooley as a textboo k restate m ent of the
scope of the po lice power. 248 But th e case is n ow a sum ed to stand for
the o pposite: It is cited m o re ofte n tha n a ny o tl1 er nin e teenth-ce ntury
case as proof th at th ere was no "limit o n th e State 's power to regulate
harmful uses even to th e po int of d estroying a ll econ o mic value ."24 9
245

See la te v. Fra nk li n Fa ll Co. , 49 N. H . 240, 25 1 ( I 70).

Id.
Id. T h e New H a mpsh ire upre m e Co un d e ni ed th e c h a ll e nge to th e law o n a no th e r g ro u nd , but it d id so o nl y after it first co ncluded th a t th e law co u ld n o t be susta in ed
as a p o li ce regulati o n . See id. a t 25 1-52.
24 8
See, e.g., Gil b e rt v. Sh owe rm a n , 23 Mic h . 44 , 454 ( I 87 1) (drawin g o n Commonwealth
v. Alger, 61 Mass. (7 C u h .) 53 ( 1853), in a priva te-nu isa n ce case to e xpla in th e re lation
be twee n p rope rty rig h ts a n d p ro p e rty regu la tio n ).
2 49
See, e.g., Lu cas v. .C. Coasta l Co un c il , 505 U.S. 1003, I 059 ( 1992) ( Blac km un , J.,
d issen tin g) ; see id. a t 1060 (c iting A lger, 6 1 Mass. (7 C ush .) 53 ( 1853)) ; H a rry N. Sch e ibe r,
The Jursiprudence--and
Mythology- of Eminent Domai n in A merican
Legal History, in L1BERTY,
BEFO RE TH E NEW DEA L 217,
PROPERTY,AND GOVE RNMENT: CoN rrr TIONA L INTERPRETATION
223 (Ell e n Franke l Pa ul & H o wa rd Dic km a n ed s., 19 9) ; Trea n o r, supra n o te 4 1, a t 793-94
& n .67 . For an ea rli e r trea tm e nt u f Alger, see LEONA RD W. LEVY,THE LAW OF THE COMMONWEA LTH AN D C HI EF JUSTICE SHAW247- 54 (O xfo rd n iv. Press 1987) ( 1957) .
246
247
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A lger prese nted a challenge by a wharf owner to a series of Massachuse tts laws th at redrew th e harbor lines for Boston Harbor. 2 5 0 A
1641 Massachusetts colony ordinance h ad governed the prope rty issu es prior to the laws under challe nge. Under th at ordinance, anyone
who owned shorelin e n ext to a body of salt water in Massachusetts also
own ed the fl ats betwee n th e high- and low-water marks, subj ect to a
navigation al servitude. 25 1 In the 1830s and 1840s, however, th e Massachusetts legisla ture redrew th e shoreline boundaries by passing a series of laws establishing property lin es in reference to visible o bjects
ringin g Bosto n Harbor. 2 5 2 The boundary laws also forbade a nyon e
from extending a wharf or any other su·u cture beyo nd those tatutorily enacted lines.253
Th e parties stipulated at trial that Alger had sta rted co nstru ctio n
of a wharf within his sh orelin e flats in 1843, four years before the state
drew a bo undary lin e affec ting his property. 2 54 Th e 1847 line bifurcated Alger's con stru ctio n. The n orth wall of the wharf fell o n th e
state's side of the n ew boundary, while the rest of his construction fe ll
o n the side of th e shoreline flats still reserved to Alger.255 Rath er th an
retract th e no rth wall , Alger continued construction and built another
small triangu lar piece of the wharf beyond th e n ew boundary line .2 56
Importa nt to Chief Judge Shaw's o pinio n , th e pa rti es stipulated that
the state was not regulating to aba te an existing public nuisance; Alger's wharf inflicted "n o inju ry to naviga ti o n. "25 7 Also important, th e
indi ctment wa uncl ear o n whether Alger was liable o nly for th e small
triangle built after the 1847 boundary or also for th e pre-existin g
co n truction.258
Co nsiste nt with th e other cases in th is section , Chief Judge Shaw
first reviewed d e novo whether Alger h ad private property an d
whether the state had a valid public inte rest in th a t private property.
Reviewi ng English co mmon law, th e 1641 colony ordinance, an d
o the r auth orities, th e judge co nfirmed th at Alger did ho ld th e fl ats
above the low-wa ter mark in fee , but that th e shore line flats between
hi gh a nd low tides were juris publici, subj ect to Massachusetts's navigationa l servitude.259 Alger diffe rs from th e other cases disc ussed in this
Part, h oweve r, because it was clear that his post-1 847 co n truction did

251

25 2
253

2 54
2 55
256
25 7
258

A lger, 61 Mass. (7 Cush. ) at 64-65.
Id. at 67-68.
Id. a t 54- 55.
See id.
Id. at 56.
See id. a t 56- 57.
See id.
Id.
See id. a t 55- 56, I 03- 04.
Id. at 65-79 .
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n o t create a real public nuisan ce. As th e state h ad stipula ted at trial,
Alger' s con struction p osed "n o inju ry to n avigatio n ." 200 Thus, th e
state could not arg ue that Alger h ad n o "priva te pro per ty" in using th e
trian gula r section of sh oreline flats o n th e ground th at th e trian gle
was p resently and actually impeding naviga tio n.
Neve rthe less, Chi ef Judge Shaw uph eld th e 1847 bo undary line
becau se, wh en passed , it wo rked to the equal adva ntage of Alger and
th e state. Th e lines be tween private a nd public prop er ty we re fu zzy
becau se Alger h eld his flats juris publici. Because th e fl ats belo n ged
private ly to Alger , h e h ad the p o te ntial right to build a wharf o n th em.
But beca use the fl ats we re subj ec t to a naviga tio nal se rvitude, Alger
wo uld always be exposed to the possibili ty that his wharf might impede n aviga tio n. The 1847 law stripped Al ge r of use ri gh ts o u tside
th e n ew lines to give him m o re sec uri ty within th em.
ChiefJudge Shaw's opinio n fo llowed this logic. On o n e h and, h e
read the colo ny ordinan ce to give Alger full prop erty ri gh ts to use his
fl ats as h e wanted . The o bj ect of th e o rdin an ce, th e co urt reaso n ed ,
seems to have bee n , to sec u re to ri pa ria n p ro pri etors in ge ne ral,
witho u t special gra n t, a p ro perty in the la nd , with full powe r to e rect
such wharves , e mba nkme n ts and wareho uses th e reo n , as would be
us ually required fo r purposes of co mm e rce, subo rdin ate o nly to a
reason abl e use o f the same , by o th e r individu al riparian pro pri e to rs
a nd th e public. 26 1

In oth er words, wh e n Alge r acquired p riva te p ro pe rty by his o rigin al
grant, h e acquired prop er ty no t o nly in th e possessio n of th e fl ats but
also th e right to use th e fl ats to th e ir full es t ex te nt co nsiste nt wi th th e
rights of others. This holding diffe rs drastically fro m m o d ern law,
which recognizes no "prope rty" right in undevelo ped use p otential. 262
A lger required a long and compreh en sive court o pini o n , by co ntras t,
because Alge r 's use po tential was prop er ty, h e had a presumptive takings claim , and th e state had to compensate him in som e o th er way.
On th e o th e r h a nd, th e private p ro perty Al ge r h e ld in th at use
po te ntial was subj ect to so m e po lice regul atio n . " [E] very h o lder of
proper ty, h owever absolute and unqua lified m ay be his title," Chief
Judge Shaw stressed , "ho lds it under th e implied liabili ty th a t his use
of it may b e so regulated , th at it shall n o t be inju rio us to th e equal
enj oym ent of o th ers h avin g an equal rig h t to th e e nj oym ent of their
prop e rty, n o r injurious to th e rights of the co mmuni ty."263
If ChiefJudge Shaw h ad co nfla ted th e police p owe r with th e emine nt-do m ain powe r, h e could h ave dismissed th e challen ge to th e
2 60

26 1
262
263

Id. at 56- 57.
Id. at 89 .
See infra Pa rts 111. B, 111. E, IV.A.
61 Mass. (7 Cush.) a l 84-85.
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boundary law summarily. Instead , h e insisted that th e po lice powe r "is
very diffe re nt fro m the right of emine nt d om ain, th e right of a government to take and a ppro priate private prope r ty to public u se, wh en ever
th e public exige ncy requires it; which can be d o n e o nly on conditio n
of p roviding a reaso nable co mpensati on th e refor." 264 A valid p olice
regulation, he explained , "is not an appropria tio n of the pro per ty to a
public use , but the restraint of an injurio us private use by th e own er,
and is th erefo re no t within th e principle of pro pe r ty take n unde r th e
rig ht of e mine nt domain."265
Chi efJudge Sh aw co ncluded that the law "regula ted " and did n o t
"app ro pria te" use righ ts because, while it stripped Alge r of d evelo pm ent righ ts, it gave him g reater security th a t the righ ts he retained
would not expose him to publi c-nuisan ce lia bility late r:
T he trad esman need s to kn ow, befo re in curring expe nse, how near
he may build hi s works witho u t vio lating the law or commi ttin g a
nui sance .. . . T his requisite certain ty and precisio n can o nly be
o btain ed by a positive en actme n t, fix ing th e distance, withi n whi ch
the use shall be p ro hibi ted as nox io us, an d beyo nd which it will be
allowed , a nd e nforc ing the rul e thus fi xed , by pe nalties.266

The bo undary laws did n ot a ppro pria te Alger 's p roperty, because th ey
forced him a nd every o th e r riparian owne r into an adva ntageo us exch an ge. " [A] m ore precise and d efinite law," Chief Judge Sh aw
n oted , wo uld allow everyo n e to "m o re certainly know th eir own an d
th e public righ ts, and gove rn th emselves acco rdingly." 2 6 7
Co nfirmin g th e sam e p o int, th e co ur t constr ued th e sta tute no t
to apply re troactively to a ny p o rti o n of Alger's wh arf built before th e
statute's effective date.268 "If any po rti on of [the wh arf s] erecti o n .. .
h ad been actually mad e a nd placed in its positio n befo re th e (1 847]
act was passed ," th e co urt went o ut of its way to instruct, "th e court are
all of th e o pinio n that th e own er is n o t liable to its pe n alties."269
Befo re th e bo undary laws "were passed , every man had a ri ght to build
o n his own flats, if th e erecti o n did n ot in fac t o p erate to imped e
n aviga tio n , and re nd er him indictable as a t commo n law ... and .. .
th e commo n law . . . wo uld be ufficie nt to secure th e publi c against
en croachm en ts." 270 H e re, Chief Judge Shaw po li te ly sugges ted , th e
legislature co uld not h ave inte nded to create liability for the free use
of p roperty wh e n th at use of p ro perty was lawful at the tim e . Othe rwise, h e tac itly implied , th e legisla ture would have created se ri o us ex
264

265
266
267
268
269
270

Id. at 85.
Id. at 86.
Id. at 96- 97.
Id. at I 03.
See id. at 103-04.
Id. at I 03.
Id.
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post facto and takings problems.271 If the 1843 construction had been
part of the forced exchange, any reasonable observer would have had
to conclude that the exchange was a loss for Alger as of 1847. In this
scenario, Alger would have gained a potential security from prosecution, while losing the use of a wharf into which he had already sunk a
great deal of time and money. By removing the 1843 construction
from the equation, Chief Judge Shaw ensured that Alger's tradeoff
focused strictly on the use potential in tl1e 184 7 triangle and his liability potential later. It was at least plausible to say this exchange worked
to the equal advantage of Alger and the state.
Nevertheless, Alger is an exceptionally close case, and it is fair to
question Chief Judge Shaw's conclusions. In particular, he assumed
that owners gained because, if they did not build beyond the new
boundary lines, the state would not prosecute them for inflicting a
public nuisance. But the boundary laws did not promise any such
tradeoff explicitly. They only enforced the side of the bargain advantageous to the state, the prohibition against building on the state's
side of the line. Thus, if Alger had engaged in new construction on
his side of the line, the state might have prosecuted him for a public
nuisance anyway. The court's decision would have given Alger good
dicta, but no airtight arguments.
ChiefJudge Shaw's opinion does not recite enough of the factual
background to erase these doubts. Still, the court did protect Alger's
most concrete and valuable right, his right to continue to run a wharf
that was lawful when built. And if there were any residual doubts,
Chief Judge Shaw also thought, probably correctly, that he was obligated to apply an especially weak form of intermediate scrutiny. The
bottom half of Alger's flats was under water most of the day, and subject to the navigational servitude, in contrast to dry land like farm
land. In these circumstances especially, Chief Judge Shaw observed,
it is competent for the legislature to interpose, and by a specific
enactment to declare what shall be deemed a dangerous or noxious
trade , under what circumstances and within what distance of habitations it may or shall not be set up, how the use of it shall be regulated, and to prohibit any other than such regulated use. 272

Chief Judge Shaw lowered the level of scrutiny here for reasons analogous to those the U.S. Supreme Court cites for lowering the level of
First Amendment scrutiny appropriate to communications media like
television and radio: the overlap between private communications and
public common-carrier obligations requires especially close legislation

271
2 72

See id. at I 03-04.
Id. at 96.
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and regulation.273 Still, Chief Judge Shaw warned that th e shoreline
"should be h eld subject to som ewhat more restrictive regulations in its
use, than interior and upla nd estate remote from places in which the
public have a common right." 274 When it came to land-use regulation, "the re is little occasion to impose any restraint upon the absolute
dominion of the owner, because such restraint is not necessary to prevent it from being injurious. "275 It was one thing to defer to a Juris
publici regulation; it would be quite another to extend th e same deference to a zoning law.
Though a close case, A lger was probably decided consistently with
the principles Chief Judge Shaw became famous for restating. His
opinion accords with all of the nineteenth-century state regulatory takings cases discussed th us far. All agreed that people held "private
property" in th e free use of property. Such "property" was qualified
by th e duty to use one's own consistent with use norms that would
allow everyone else to use their own on the same te rms. "Regulations"
were legisla tive enactments that secured to each perso n in real life the
"property" to which sh e was e ntitled as a matte r of n atural right. If a
law restrained th e free use of proper ty m o re than th ese equal-rights
limitations required , it "appropria ted " prope rty, "invaded" or "violated " property rights-and effected a "taking." Courts generally applied intermediate-sc rutiny principles, though they varied the level of
scrutiny in specifi c cases in ways that see m attentive to particular charac te ristics of the regulations a t issue .

III
TH E PROGRESSfVE ERA: THE T U R

TO

UTILITARIAN PROPERTYTH EO RY

A.

The Demise of th e Nineteenth-Century Approach

These ninetee nth-centu ry state cases h ave e ither bee n overlooked
or badly misread. Conventional lore now holds that takings principles
were not originally m eant to cover regul ation s, only condemnations
and government trespasses. Th e first real regulatory takings d ecision ,
tl1is story continues, ca m e in th e 1922 Supreme Court d ecision Pennsylvania Coal Co. v. Mahon.
Th e reality is much more interes ting than the narra tive. Ame rican regulatory takings law tracks th e massive changes that took place
in th e rest of American co nstitutional law from the late nin eteenth
century to the early twentieth. In The Constitution and the New Deal, G.
273
See,e.g. , Red Li o n Broad. Co. v. FCC, 395 .S. 367, 375 ( 1969) (ho ldin g th a t th e
First Am e ndm e nt was e nh anced rath e r than infringed by FCC o rd e1· a nd 1·egu la tions
promulgated unde r th e fairn ess d oc trin e).
2 74
Alger, 6 1 Mass. (7 Cush .) a t 95.
275
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Edwa rd White rendered a very useful se rvi ce by sh owing tha t wh at
most scholars acce pt as "th e New Deal revolution " was ac tually th e tail
end of a two-ge n e ra tio n-long revolution in acad emic and jurisprudenti al tho ught. 2 76 The nin e teenth-ce ntury constitutio nal orde r did n o t
reced e during the New Deal in th e face of an exte rnal po litical assault;
it collapsed fro m 50 years' worth of intern al d ry rot. Altho ugh White
did n o t cover ta kings law in his book, it p rovid es powerful corro boration fo r his thesis.
Regula tory takin gs law provides an excellen t test case fo r Whi te's
thesis because fed eral judges too k a centu ry lo nge r th an th eir state
bre thre n to start h earing takings cases. The state cases ana lyzed in th e
last Part display all the features of wh a t White calls "guardian review. " 2 77 State judges m arked off broad di stin cti o ns among regulations th at stopped owne rs from using pro per ty to inte rfe re with th e ir
ne ighbo rs' righ ts, regul a tions th at e nlarged pro pe rty own e rs' freed o m
to pursue commo n uses, and regulati o ns th a t restrain ed th e p rope r ty
becau e th ey did n e ithe r. White desc ribes such ri gh ts in terms of
"prep o litical, esse ntialist co nstitutio nal principles,"278 but tha t is just a
histo ria n 's n o npa rtisan locuti o n fo r what nin e tee nth-ce ntu ry jurists
call ed "constitutio nal pro tections securing natural righ ts." Co urts in
diffe re nt sta tes a nd at diffe rent times applied thi d octrine th rou gh
diffe rent positive-law constituti o nal au th o rities, but th e doctrine itself
remained strikin gly co nsiste nt with na tural-righ t principles.
Fed e ral co urts, by contras t, develo ped no co rrespo ndin g body of
regul a tory takin gs case law over th e co urse of th e nin e teenth century.
It is no t th at fe d e ral courts were h ostile to regul atory takings pe r se;
th ey just did n o t h ea r many takings cases, of a ny so rt. Barron v . Baltimore cut off th e fe d eral co urts fro m h earing takings ch alle nges to state
legislatio n, 2 79 exce pt wh e n such ch allenges arose in dive rsity jurisdi cti o n .280 Mo reove r, th e re we re ex trem ely few fed eral judicial proceedings over f ederal takings cla ims durin g th a t p e rio d . Fo r mos t of th e
nineteenth ce ntu ry, wh e n Cong ress n eeded to take la nd, it te nded to
rely o n sta te emin e nt-do m ain powers o r to pay compen satio n itself by
priva te-bill legislati o n. 28 1 This syste m did no t really ch ange until 1887,
wh e n Co ngress e nacted th e Tucker Act, whi ch rem oved compensa2 76
277
2 78
279

See G. EDWA RD WHITE, TH E CONSTITUTION AND TJJ E
Id. a t 4.

EW DEAL (2000).

Id.

See Barron v. Mayo r of Bait. , 32 U.S. (7 Pe t. ) 243 ( 1833).

280 Fo r a revie w of fed e ra l d ive rs ity:i uri sdic tio n ta kin gs cases, see Mic hae l G. Co llins,
Before Lochner--Diversity Jurisdiction and the Development of General Constitutional Law, 74
TUL. L. REv. 1263, 1288- 9 I (2000 ).
28 I
See Floyd D. Shi mo m u ra, TheHistory of Claims Against the U11iled Stales: The Evolution
from a Legistlative
Toward a Judicial Mod.el of Pay11uml, 45 L.A.L. REV. 625, 643- 62 ( 1985);
Stoe b uck, supra no te 40 , at 559 & n .18 (citi ng Ko hl . ni ted Sta tes, 91 U.S. 367 ( 1875) .
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tion from the legisla tive process, waived th e fed e ral government's sovereign immunity, a nd establish ed a compreh e nsive statutory scheme
for seeking co mpensation through th e judicial process.282
Give n these facts, th e federal courts were not in a position to hear
regul atory takings cases until 1897, whe n the Suprem e Co urt h e ld that
the Due Process Clause of th e Fourteenth Amendment incorporated
takings principles.283 As this Part de monstrates, th e Supreme Court
did draw upo n nin etee nth-centuq, ta kin gs principles- to a limited extent-on ce it got into th e regulatory takings game. But even though
natural-right ideas mad e som e h eadway, other factors ultimately
caused the Court to take the law in a different direction. One factor
was that the Court h eard particula rly difficult cases during the Progressive Era. The cases from the 19 10s and 1920s present some of the
most challe nging probl ems in due process and takings law. 28 4 From
the nineteenth-ce ntu ry pe rspec tive, th e Court d ecided some of these
decisions correctly, others incorrectly, but the wrong decisions unsettled the law, at an early a nd critical stage.
The most important factor was that, by the 1920s, courts were
abandoning what White calls "guardian review" for what h e calls "bifurcated review. "285 Courts gave extra protection to freedom s with
what White terms a "preferred po ition ," but not to a property-centered freedom like tak.ings. 286 Th e legal academy was revolutionizing
the study of law.
atural-right property th eory was out; Benthamite
social utilitarianism was in. 28 7 In 1911 , Frank Goodnow, a Professor of
Constituti onal Law a t Columbia, ex plained that "most American lawyers regard [ed] even th e two great theories of social compact and natural rights as of themselves inapplicable as legal principles. "288 Some
28 2
Ch . 359 , 24 Stat. 505 (1887) ; see Lan gford v. nited States, 101 U.S. 341, 342- 43
(1879) (rejec ting argum e nt th at a gove rnme nt Lakin g without just compe nsa ti on c reated
an implied obliga ti o n LO pay, e n forceab le in the Co un of Claims).
283
See Chi ., Burlington & Quincy R.R. v. Chi cago, 166 U.S. 226 (1897) . Even h ere, th e
Co urt did n o t "incorporate" the Fifth Amendment seleCLively; it took a page from ea rlier
state courts a nd held that takings principles were implied from th e Due Process Clause
because they were ' fou nded in natural equity'" a nd •· ' laid d own by jurists a a principle of
universa l law."' Id. a t 236 (quoting J OSE PH STO RY, 2 COMMEN
TARJES ON THE CONSTITUTION
OF TH E NITED TATES § 1790 (5 th ed . 189 1)); see also William Michael Treano r, Jam f or
j ustice Holmes:Reasse sing the Significance of Mah o n , 86 GEO LJ. 8 13, 831-32 ( 1998) (n oting
Chica.go, Burlington & Quincy Railroad' s re li a nce o n natural-law principl es instead o f selective in co rporation).
28 4
For a use ful summa, of "takings c ha ll e nges decided by th e Supre me Co un unde r
th e Co ntracts Cla us a nd th e Fo unee nth Am e ndm e nt, see J ose ph Go rdon Hylton , Prelude
to Euclid : The United States Supreme Court and the Constitutionality of Land Use Regulation,
1900-1 920, 3 WASH . . J.L. & POL'Y l (2000) .
285
See WHITE, supra note 276, a t 4.
286
See id. al 145.
287
See d iscussio n infra Pa n 111.D. 2; DAVID M. R1 cc1, TH E TRAGEDY OF POLITICA L SCIENCE: POLITICS, Sc 1-10 1 RSl·IIP, AND DEMOCRACY 29-56, 90- 94 ( 1984) .
288
FRAN K.J. GOODNOW, SOCIAL REFORM AND THE C NSTITUTIO1 4 ( 1911 ) .
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federal judges, like Holmes and Brandeis, led the charge against the
social compact and natural rights in the academy before being elevated to the bench. 289 Others who were not academics themselves
had been educated by "academic scribbler[s] of a few years back" 290
with views similar to those of Holmes and Brandeis. One of the main
complaints about the old regime under the social compact was that it
gave too much constitutional protection to property. Thus, when regulatory takings ideas finally percolated into the federal courts, a significant segment of the bench reflected the hostility to natural property
rights emanating from the legal academy.
This Part canvasses the leading Supreme Court takings and dueprocess challenges to land-use regulations over the course of the
1910s and 1920s, illuminating two features. From the historian's perspective, this Part highlights the tension evident in the law betwee n
the natural-right theory that informed the nineteenth-century state
law and the utilitarian theory that has prevailed ever since. From th e
lawyer's perspective, this Part canvasses the seminal decisions to see
how the natural-right approach handles their respective problems.
Th ese cases stand as metaphors for the assumptions that regulatory
takings law is inescapably arbitrary and standardless. As this Part will
show, as a matter of law, natural-right theory was able to generate tolerably clear standards for evaluating all of the cases, while the brand
of utilitarianism in vogue during the Progressive Era was not. If early
twentieth-century utilitarian property theory has other redeeming features over natural-right theory, doctrinal clarity is not one of them.
Hadacheck v. Sebastian: Regulating Pollution over Time

B.
l.

The Natural-Right Approach

One of the earlier decisions from this period is the 1915 brickyard case Hadacheck v. Sebastian. 29 1 Los Angeles had enacted an ordinance outlawing brickyards and brick kilns in a zone of the city and
then arrested Hadacheck for operating a brickyard in violation of the
ordinance. 292 Hadacheck raised several different constitutional challenges to th e ordinance, including a federal substantive due process
challenge .293
289
Id. at 273- 84; see also G. Edward White, The Canonization of Holmes and Brandeis:
Epistemology
and Judicial
Reputations, 70 N.Y.U. L. REV. 576, 581 (1995) (rem arking that both
H o lmes and Brand eis be li eved that "humans had the fre edo m and po we r lO cha nge th e
m ea nin g o f lega l prin cipl es if th ey so chose").
290
ee J O H N MAYNARD
KEYNES, TH E GENE RA L THEO RY OF EMPLO YM ENT I NTE REST AN D
M ONEY 383 (1936) .
29 1
239 U.S. 394 ( 1915).
292
Id. a t 404.
293
See id. a t 398, 407, 413.
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The California and United States Supreme Courts rejected
Hadacheck's challenge on the same grounds as many of the pollution
cases discussed in the previous Part. Both courts recognized that the
city was trying to abate a documented nuisance. 294 When the California Supreme Court considered whether Hadacheck's brick kilns
might "be rendered entirely innocuous by proper regulation prescribing the manner of doing the work," it implied that time-and-manner
regulations were more ideal "regulation " than prohibitory regulations. 295 When the court determined that brick burning was too dirty
and sooty to be compatible with residential living, it concluded that
the evidence overcame the "contention that the prohibition was a
mere arbitrary invasion of private right. "296 The U.S. Supreme Court
affirmed on the same basis. 29 7
2.

The "Coming to the Nuisance " Problem

Nevertheless, Hadacheck is a conceptually difficult decision because it highlights a phenomenon known as "coming to the nuisance. "298 Hadacheck did not build his brickyard in the middle of an
already-residential section of Los Angeles. He had been operating in
an undeveloped neighborhood for at least eight years. It was his
neighbors ' development that crept up to the limits of his brickyard. 299
The California and U.S. Supreme Courts dismissed this fact offhand,
saying "that no complaint could be based upon the fact that petitioner
had been carrying on the trade in that locality for a long period."300
Their treatment of the coming-to-the-nuisance problem was typical.
Almost a century earlier, the Coates court had allowed New York City
to exclude cemeteries that had been operating in that locale for sixty
and one-hundred years.301 New York City could wait, the court confi294
See id. at 409 (n o tin g that th e co urt be low found that th e loca l residents we re "se riousl y in co mm oded by the o pe ration s" of Hadacheck's brickworks) ; Ex parte Hadacheck, 132
P. 584, 586 (Cal. I 913) (assumin g th a t th e o rdin ance was e nacted beca use Hada check's
busin ess was "d etrim e ntal to th e welfa re o f o th e rs").
295 See Ex parte Had ac hec k, 132 P. at 586 (distin guishing Ex parte Ke lso, 82 P. 241 (Ca l.
1905)) .

290

297

Id.

See Hadacheck, 239 U.S. at 409-12.
298
I am grateful to parti cipants a t a Unive rsity o f San Diego Law Sch ool wo rksh o p,
including Sai Prakash , Steve n Smith , and Larry Al exande r, for convincin g m e to expl ain
m o re full y th e logic be hind freed o m o f acti o n in p ro perty. I am especiall y gra teful to
Pro fessor Al exa nde r for co nvin cin g m e to a nalyze th e co ming to th e nuisan ce problem in
d e pth.
299 See Ex parte Hadac heck, 132 P. at 5 5- 86.
300
239 .S. a t 408-09; see 132 P. a t 586.
::IO I
See Coa tes v. C ity of ew Yo1·k, 7 Cow. 585 (N .Y. Sup. Ct. 1827); Brick Presbyte ria n
Church v. City o f New Yo rk , 5 Cow. 538 (N .Y. Sup . Ct. 1826) .
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dently explained, until "the state of things [was] such as to render the
act complained of a nuisance upon actual experiment." 3 02
This position strikes most observers as strange. Hadacheck seems
like a sympathetic litigant because he built his brickyard in an undeveloped location. Los Angeles might condemn the brickyard later to
make way for development, the intuition runs, but at least it could
have paid Hadacheck to move. 303 The churches complaining in Coates
and Brick Presbyterian Church have even stronger claims because they
ran their cemeteries for decades before New York City shut them
down.
This intuition presents a serious challenge to the nineteenth-century view of regulatory takings. Hadacheck encapsulates a problem that
any zoning system must confront. Land-use conditions change over
time, and the transitions between one planning arrangement and the
next can be abrupt. If the nineteenth-century approach could not explain why Hadacheck was inflicting "harm" on his neighbors, it would
be fair to wonder whether natural-right principles could regulate everyday land-use problems. Frank Michelman thus criticizes the decision in Hadacheck relentlessly to prove "that there is no basis for a
general rule dispensing with compensation in respect of all regulations apparently of the 'nuisance-prevention' type."304

3.

The Centrality of ''Freedom of A ction " to Property Regulation

In fact, however, it is possible to draw the line between "harmful"
or "noxious" and "legitimate" activities in coming-to-the-nuisance
cases-provided one really wants to draw it. Michelman doubts such a
line may be drawn, but only because his theory of property erases it.
He believes owne rs do not acquire "property" in specific uses of property until they support those uses with "investment-backed expectations."305 If tl1e homeowners in Hadacheck had developed the
neighborhood before Hadacheck first fired his brick kilns, Michelman
would readily agree that the cinders and smoke from the kilns would
cause the homeowners "harm." When homeowners sink "expectations" into their clean and quiet neighborhood, Michelman ays,
" [s]ociety, by closing the brickworks, simply makes you give back the
welfare you grabbed; and, since you were not authorized in the first
place to make distributional judgments as between you and me, you
have no claim to compensation. "3 0 6 By contrast, when th e brickmaker
Coates, 7 Cow. al 605 .
See, e.g., D A , IEL R. MANDELKER, LAND U E LAw § 2.10, a t 25 (4th ed . 1997) ("Th e
equiti es of th e case lay strongly with th e brick wo r·ks own e r. ").
304 Michelma n, supra note 22, at l 197; see id. at 1236-37, 1242-44.
305 Seeid. atl2ll-1 3.
306
Id. at 1236.
302

303
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builds first (as he did in the actual case) , Michelman concludes that
the brickmaker h as "property" in his brickworks because he has been
running it for a long time, but his neighbors have no "property" in
their lots because they have not yet invested time, money, or labor in
their lands. 307 Michelman doubts that Hadacheck was the culpable
party, but his skepticism is unwarranted unless his expectations theory
makes sense and natural-right nuisance controls do not.
The natural-right approach differs from Michelman's because it
grounds use rights, and all oth er rights in cident to property, in the
concept of "freedom of action ." Freedom of action measures how
much freedom p eople and groups possess to pursue their own distinct
goals with as little outside interference as possible. This concept may
be abstract in certain respects, but no more so than "expectations,"
"utili ty," and a wide range of other concepts that abound in modern
property theory. 3 0 8 Freedom of action can explain behavior and goals
in a wide range of situations. It is relevant in foreign affairs.309 While
the United States may be as concerned about North Korea's intentions toward us as it was about Iraq a year ago, it has less freedom of
action to deter or pre-empt North Korea. 3 1° Ch ina's military power
and North Korea's nuclear-arms programs limit America's strategies
toward North Korea in ways that the Iraqi conflict has not. 3 11 Freedom of action provides a useful way to describe the harms people suffer from non-bodily torts. When a person is defamed, for instance ,
the defamation causes other members of society to shrink from doing
business with the victim in public. 3 12 There are other ways to characterize each of these situations. Still , in each case, freedom of action
provides a useful way to describe the interests of or consequences on
the actor.
According to Mich elman ,
when the destiny of land areas is indeterminate or unclear[.] . .. [ t] he re is
no denying that the brickmaker may be grabbing some value for himself,
but the value he grabs may be value in suspense, value unowned , value unspecified , vacant value. He acquires "possessio n" o f it no t by th eft o r conve rsi o n but by original occupatio n, whi ch by all comm on und ersta nding
gives him titl e .
Id. at 1244-45.
308
See supra Part I.B; see also Epstein , Erratic
Holmes, supra n o te 170, a t 876- 82 (di scussing th e histo rical background of th e Takings Clause); Mossoff, Locke's Labor Los/, supra no te
170 (examining Locke's theory of pro perty within his natural-law philosophi cal
fram ewo rk) .
309
See, e.g., Ha rold W. Rood , The War f or Iraq: A Study in World Politics (Apr. 14, 200'.'I) ,
hup:/ / www.Claremo11t. org/ writin gs/ 030320rood .h tm l.
31
See J ames T. Lan ey & J aso n T. Shapl en . How to Deal with North Korea, 82 FOREIGN
AFF. 16, 18-19 (2003 ) .
3 11
Seeid. a t2 1-22.
3 12
See W. PAG E KEETO • ET At.. , PRO SERAN D KEETON ON TH E LAW OF T ORTS § 111 , at
771 - 85 (5 th ed. 1984) ; see also 2 WILSON, supra no te 62, at 593-96 (di scussing th e impo rtance and effec t of h on o r and re putatio n) .
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Natural-right theory centralizes the concept of freedom of action
in property law. Property is an individual right. It gives owners a
moral entitlement to a zone of freedom because that freedom encourages people to respond to self-centered motivations, like the acquisitive and industrious passions that spur them to work. By encouraging
these productive passions, property encourages people to pursue obvious personal goods like self-preservation and advancement. Because
property encourages such useful, selfish tendencies, the freedom associated with property is a self-centered fre edom. 3 I 3 To borrow from a
classic property case, if two neighbors build competing duck-decoy
ponds, in ordinary circumstances each should prefer to compete by
improving his own pond rather than by scaring ducks off the other's
pond . In both arrangements, each pond owner stands in the same
relation to the other. But in the former, each pond owner has a great
deal of freedom of action to use his own pond and labor to make a
living; in the latter, each has the power to stop the neighbor from
making a living, but little freedom to use what is nearest and dearest
to him for his own preferred purposes. 3 I 4
This principle of freedom of action supplies the logic by which
the law of nature orders property rights in close quarters. Unlike the
decoy-pond conflict, most land-use conflicts pit two heterogeneous
property uses against each other. Some land uses are presumptively
"noxious. " To borrow Michelman 's phrase, to conduct a noxious use
on one's own land, an owner must also "grab" a chunk of neighbors '
equal shares of free action and control over their own property.315 To
return to the international-relations analogy, the North Korean government is currently grabbing more than its fair share of free action
in th e international community because it is developing nuclear weapons and it cannot be trusted to use them defensively; 3 16 gunpowder
plants grab more tl1an their fair share of property-use rights in most
neighborhoods because they may explode accidentally. In the former
case, it is th e gove rnment that is volatile, in the latter it is the gunpowder that is vo latile, but the principle remains the same.
At th e oth er extreme, some land uses are presumptively
"dainty. "3 17 These uses are so delicate that neighbors disturb and upset tl1em even when the neighbors stay within their fair share of use
rights. In oth er words, a dainty and delica te use exploits the law just
as a noxious use exploits the absence of law. To continue the international-re lations analogy, there is a perceptible difference between
3 I3

See
See
See
See

supra Pa rt I. C.

Kee ble v. Hi ckeringill , l 03 Eng. Re p . l I 27, J J 28 (K.B. I 707) .
Mi che lman , supra n o Le 22, at 1236.
31
La ney & Sha p le n , supra nole 310, at 19-21.
3 17
This disc ussio n re lies o n a di stin ction se l forth and discussed at lengLh in Tuttle v.
Church, 53 F. 422, 425- 27 (C.C. R.I. 1892).
3 14
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agreeing to control a rogue state like North Korea and agreeing to a
pact in which each signatory agrees to police how all the others enforce their domestic highway-traffic laws. In land-use law, there is a
similarly perceptible difference between complaining when a neighbor builds a gunpowder plant and complaining when she puts an unsightly style of siding on her home.318
Equal freedom of action does not rank conflicting land uses; it
focuses on the extent to which each use restrains the free action available for other land uses in the neighborhood. To be sure, it is not
always easy for the law to quantify freedom of action or describe it
concretely. But this problem does not mean that freedom of action is
a meaningless concept. Courts still enforce the law of libel and slander even though it is difficult to quantify how a damaged reputation
injures its owner. The law of nature can sketch out a continuum like
the distinction between noxious and delicate land uses. But to give
real-life force to this distinction in principle, the law of nature needs
fact-based tests to apply through the positive law.
As Part 11.D explained, nuisance law has a few such tools. General community opinions provide some guidance , and the law can also
try to measure how much different land uses consume common resources like air, water, and quiet, but the physical-invasion test probably provides the sharpest positive-law standard.319 None of these
factors-opinion , pollution quotas, or the invasion test-is an end
unto itself; each serves as a proxy for the extent to which different
land uses restrain neighbors' free action over their own property.
Properly applied, these tests establish the "nuisance prevention" principle that Michelman and others criticize.

4.

Freedom of Action When a Homeowner Comes to a Nuisance

When land-use law takes its bearings from the principle of equal
freedom of action, Hadacheck's resolution of the "coming to the nuisance" problem logically follows. To be sure, the main issue is which
substantive theory-Michelman 's expectations-based theory, naturalright theory, or some other theory-best describes the scope of the
moral entitlement that owners ought to enjoy in their property. Still,
if the natural-right theory makes sense on its own terms, the result in
Hadacheck is not as arbitrary or absurd as Michelman suggests.
On one side, Hadacheck's brickworks are presumptively noxious.
Brickmaking is a lawful and useful trade, but the smoke and cinders it
generate make it difficult or impossible for neighbors to u e their
own properties as residences, offices, or a wide range of other uses.
18 See, e.g., KEETON ET AL. , supra no te 312, · 88, at 626-30; 2 KE NT, supra note 7, a 1 276
(contrasting th e public na ture o f chariti es with th e private characte r of corpora tion s).
19 See supra note 174 a nd accompan yin g text.
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Measured by a ny of th e positive-law tools mentio n ed above, brickm aking grabs mo re than its fa ir and equal sh are of free actio n in a mixeduse n eighborhood .
On th e o th er side , Hadach eck's n e ighbo rs still h ave prope rty in
th e use p o te ntial in the ir land-eve n wh en th ey have no t ye t develo ped it. Acco rdin g to Mi ch e lman , th e n e ighbo rs acqui re n o "p ro per ty" right to obj ect to H adach eck's po llu tio n until th ey put
psycho logical "ex pec tati o ns" into the land by building a h o m e and
living in it. 320 U nd er th e natural-right app roach , la nd, like any o the r
species of pro pe rty, a uto ma tically carries wi th it a right to use it for
o n e's own ends. In prin ciple , a n own er h a equal right to e nj oy land
fo r a use sh e h as already d evelo ped , to change u es, o r to d evelo p o n
undevelo p ed la nd. Use po te ntial m ay be m o re specula tive and less
valuable th an ac tua ll y ex plo ited righ ts, but th at is diffe re n t fro m saying th a t th e re is n o p ro pe rty in use po tential at all. Recall how
Madison defin ed property, to reach beyo nd d o minio n ove r exte rn al
possessio ns to cover "every thin g to which a m an m ay attac h a value
and have a ri ght."32 1 In Jacobs, th e New Yo rk Court of Appeals did not
ask wh e th e r th e J acobs family's re nt refl ected any psych ological ex pectatio n s th at th ey migh t use th e apartm e nt as bo th a residen ce and a
sm all business. Rath e r, th e family h ad pres umptive "p roper ty" in th e
business use because p rope rty's "capabili ty fo r e nj oym e nt and ada p tability to som e use are esse n tial ch aracteristi cs and a ttributes with o ut
whi ch p ro perty canno t be co n ceived ." 32 2
Beca use H adac h eck's n e ighbo rs h ave "prope r ty" in th e p o te nti al
of the ir land while th a t land is undevelop ed , th e law can say th at
H adacheck "h arms" th e n eighbo rs as soon as he sta rts fi ring his brick
kilns. Brickmaking is a legitima te and useful trad e, and H ad ach eck
acted comme ndabl y by runnin g brick kilns wh ere h e wo uld no t po llute anyo n e's ho m e. Th ese facts, h oweve r, d o n o t prove tha t his
brickmakin g is a ny less noxious. While th e land surro unding his
br ickworks was undevelo ped , H ad ach ec k may n ot h ave inflicted a
"harm " in th e se nse th at he co nstructive ly evicted any n e ig hbo rs fro m
th e ir p ro perti es. But he ti ll ha rmed the m by fo reclosing th e ran ge of
cho ices his n e ighbo rs h eld fo r d evelo ping the ir lots.
At th e sam e tim e, this harm is hard er to regul ate th an th a t infli cted o n an owner wh o has d evelo ped h er la nd . Neighbors m ay have
"p rope rty" in th e u e po ten tial in th eir undevelo ped land , but such
potential is not very sh a rply d efin ed. Recall h ow Al ge r took th e use
potential in his wharf rights subj ect to liability po te nti al if n aviga ti o n

3 22

See supra notes 305-07 a nd acco mpa nying text.
14 THE PA PERS O F J A M ES MADI ON, supra no te 75, a l 266.
In reJ aco bs, 98 .Y. 98, 105 ( 1885) .
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patte rns changed in Bosto n Harbor.323 Similarly, eve n if H ad ach eck
may no t stamp th e n eighbo rhoo d with an in dustrial ch a rac ter by his
own land uses, his brickmaking m ay attrac t subsequ e nt industrial d evelopment and tip th e n e ighborh ood under the locali ty rule.324 O n
th e o th er hand, H adacheck probably wi ll no t acqui re an y "p roperty
righ ts," strictly speaking, unless and until the ne ighborhood tips toward industry.
Furtherm o re, although th e n e ighbo rs have pro pe rty rights, it is
o bvio us th at H adach eck's brickmaking business is worth mu ch m o re
to him tha n th eir undevelo ped use potential is to tl1 e m . Mich elma n 's
a nalysis is insightful to tl1is extent. H ad ach ec k has invested co nsiderable time, labor, and capi tal in his brickworks. The ne ig hbo rs are losing ch o ices, but the ir losses must be offse t by th e fac t tl1 at tl1 e ir land
rem ains compa tible with a nd valuable for industri al uses. lf a n e ighbor h ad made clear tha t sh e prefe rs residential to industrial uses, th e
law wo uld cer tainly h ave to res pect h e r wish es a nd p ro tect h er righ ts.
It is n o t clear, however, wh e the r th e law sh o uld respect a nything sh e
says regarding which uses sh e values m ost until sh e pu ts h er mo ney
and h e r mailbox wh ere h er m o u th is. Otherwise,th e law wo uld make
it too ch eap and easy for residen ts wh o a re n o t using th e ir land to
harass industrial po lluters befo re conflicts ari e.
As a result, th e bette r co urse is to d efer acti o n against th e po te nti al harm now to see wh ether actual h arm d evelo ps later. T h e logic
h ere is similar to th a t in A lger, in whi ch Chi ef Jud ge Shaw co n cl uded
tl1 e bo undary law "regula ted " Alge r 's flats o nly beca use be tter-defin ed
bo undary lines enlarged Alger 's wharf righ ts mo re than th ey stripped
him of use po tential. 3 2 5 Epstein h as ex pla ined the exch an ge in "coming to th e nuisan ce" cases. If nuisan ce liabili ty d oes n o t attac h until
n eighbo rs build n ext to th e brickwo rks, it te mpo rarily strips th e ne ig hbo rs of th e right to sue to p rotect th eir lost use po te n tial, but it also
str ips H ad ach eck of th e right to asse rt a limitations o r lac hes d efe nse
after liabili ty attach es and the n eighbo rs sue. Indeed , this a pproac h
e nl arges th e righ ts of all , because it offers each side legal protec tio n
wh e n its righ ts are m ost valuable. Before th e ne ighbo rs d evelop th e ir
land , H adach ec k's brickwo rks are more valuable to him th an th e
n e ighbors' undevelo ped use po tential is to th e m. But wh e n th e
n eighbo r d ecide to invest time, m o ney, and labor in to th e ir lan d, th e
law p ro tects th eir right to m ake of th eir lands what th ey want.326
323
324
325

See supra notes 248- 71 and accom panying text.
See d iscussion infra Part 111. E.5.
See supra Pa rt 11 .E.3.

326
See
EPSTEIN, TAKI NGS, supra no te 32, at 119-20; EPSTE I N, T RTS , supra note 174 ,
§ I 4.6.2; Ri cha1·d A. Eps te in , Nuisance Law: Corrective Justice and Its UtilitarianConstraints, 8 J.
L EGAL ST D. 49, 72- 73 (1979) .
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There still may be an equitable case for compe nsating
Hadacheck. Beca use ch anging land-use patte rns create problems for
any system of land-use regulation, Hadach ec k still seems sympath etic
to many observers. Within the natural-right framework , however, it is
important for takings law to be clear tha t payment to a Hadacheck is
not a property or constitutional entitlement but rather an act of legislative grace. When payments to th e Hadachec ks of th e world come to
be seen as a matter of right, th ey sugges t th a t first-in-time owners can
acquire "prope r ty" not only in th e use on tl1e ir own land but also in
the use potential of land nex t door. Powerful political forces in most
towns want to use land-use laws to protec t th eir preferred uses of
prope rty and exclude outsiders who prefe r compe ting uses. Any theory of prope rty that confers to H adach eck a prope rty right in his brick
kilns automatically gives insiders in every town a principled basis for
freezing current land-use pa tte rns. Such a th eory e mpowers them to
strip new owners of th e airspace over th eir undeveloped land. This
danger surfaces with a vengeance in mod e rn zoning law. 32 7
C.

The Billboard Cases: Eyeso res a nd th e Free a nd Eq ual Use of
Property

As Hadacheck sh ows, wh e n it cam e to pre umptive ly noxious activities, the Supreme Court was comfortable enoug h with natural-right
harm-preve ntion principl es to d ecide diffi cult case in the spirit of
those principles. At th e other end of th e spec trum , however, wh en
reviewing regulations protecting "dain ty" or "d elicate" uses of property, it is harde r to judge th e Suprem e Court's work. In two laconic
and ambiguous decisions, Cusack Co. v. Chicago a nd St. Louis Poster Advertising Co. v. St. Louis, tl1 e Court uph eld city billboard controls as
reaso nable exercises of th e state's power to co ntrol nuisances. 328 Cusack and St. Louis Poster Advertising have bee n cited as furth e r proof
tha t it is impossible to apply natural-ri ght principl es to regulations.
Michelman cites billboa rd controls as proof tl1 a t there is no such
thing as a nuisance-control rationale, beca use there is no principled
way to de termin e wh eth er a billboard law "preve nts th e 'harms' of
roadside blight and di trac tion , or ... secu r[ es] the ' be n efits' of safety
and amenity."329 Nevertheless, while Cusack a nd St. Louis Poster Advertising did not se ttl e all th e qu esti o ns rai ed , it is po ible in principle to
distinguish th e harms and be n efits th a t billboa rd ca use.
Billboard laws test th e n a tural-right co nception of the police
power because the most frequ ent compl a in ts about billboard laws reSee infra Part 111. E.
See St. Louis Pos Le r Adve r. Co. v. City of St. Louis, 249 U.S. 269 (19 19); Thomas
Cu ·ac k Co. v. City of Chi cago, 242 U . . 526 (19 17) .
329
Miche lman, supra. note 22, a l 11 97.
327
3 28
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late to aesthetic problems. If industrial pollution lies at the "noxious"
end of the free-action spectrum, aesthetic complaints lie at the
"dainty" and "delicate" end. 330 With industrial pollution, the danger
to the equal and free use of property lies in underregu lation; with aesthetic controls, the danger lies in overregulation. It is just as legitimate
to dislike a billboard or a large advertisement as it is to like operating
a factory. But just as pollution exploits the absence of law to grab a
disproportionate share of free-use rights, aesthetic controls exploit the
law to do the same. Conside r, for example , how aesth e tic controls
fare under the positive-law test on which natural-right-based nuisance
law used to rely. Nuisance law used to gauge wh eth e r an owner was
using more than her fair share of a common resource like ai r, water,
or quiet. 33 1 In most neighborhoods, by contrast, there is no common
pool for aesthetic tastes. People tend to disagre e more about what
kinds of art and decor are annoying than they do about how heavy
pollution must be before it becomes annoying. Separately, the physical-invasion test highlights the same free-use problem from a different
perspective. 332 If a land use is noxious because it generates pollution ,
the only residents who may sue are those who directly suffer from the
pollution . If th e use is noxious merely because it is unsightly, anyone
in town has a principled basis for complaining.
If local land-use law tries to abate billboards for purely aesthetic
reasons, then, it can turn in one of two directions. On one hand, if it
stays principled , the law will give the billboard owners and everyone
else in town legal powe r to complain about a wide range of potential
eyesores. Since eyesores are a matter of taste, in principle billboard
restrictions would quickly generate a series of other equally plausible
aesthetic restrictions. As such restrictions proliferated, neighbors
could do to eac h oth er with the law wh at pond owners could do without it. 333 On the other hand, local land-use law might try to regulate
some eyesores, but not a ll. But, excepting moral nuisances involving
violence or pornography, for example , most eyesores are interchangeable. If beauty lies in the eye of the beholder, it is equally legitimate
to like or dislike a certain use of property. If the law restrains owners'
free use of the ir property to abate some eyesores and not others, it
imposes deep restraints on some owners ' use rights to protect their
neighbors' aesthetic tastes. The law encourages a narrow majority in a
locali ty to impose its aesthetic and cultural tastes on nonconforming
minorities, in violation of eq ual rights.
See disc ussion supra no te 317 and acco mpanyin g texL.
See discussio n supra no te 173 and accompanying text.
332
See di sc ussio n supra no te 174 a nd accompanyin g te xt; see also EP TE JN , T A KI NGS,
supra n o te 32, at 11 8 (no tin g th a t "ad ve rti se m ents bes ide th e public highway ... ca nn o t be
e nj oined as publi c nui sa nces" but ca n be enjoined unde r the ph ysical-invas io n test) .
333
See supra note 314 a nd accompa nyin g texl.
330
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Some state courts grasped th e natural-right implications of these
controls. 334 Shortly befo re it decided Hadacheck, for instance, th e California Supreme Court spoke to this problem in th e 1909 decision Varney & Green v. Williams.335 The court concluded that the reason th e
town council of East San Jose
ac ted is that the appearance of billboards is, o r m ay be, offe nsive to
the sight of pe rsons of refined taste. That the promo ti o n of aesthetic or artistic considerations is a proper object of gove rnm e ntal
care will probably not be disputed . But, so fa r as we are advised , it
has never been he ld that these co nside rations alone will justify, as
a n exercise of th e poli ce powe r, a radical resu·icti o n of th e ri ght of
an owner of property to use his prope rty in an ordinary a nd be ne ficial way. Such restri ction is, if not a taking, pro tanto of the prope rty, a damaging the reo f, for which ... the owner is e ntitl ed to
compensation. 336

Quoting a New Jersey case on point, the California Supreme Court
continued: "JEstl1e tic considerations are a matter of luxury and indulgence rather than of necessity, and it is n ecessity alone which justifies
the exercise of the police power to take private property without
compensation. "337
Of course, in some circumstances, billboards might raise
problems that go beyond aesthetic judgments and require nuisance
regulation. In Varney & Green, the California Supreme Court distinguished many of the billboard precedents it reviewed on th e ground
that they dealt with indecent advertise ments, billboards that had a serious chance of collapsing, or signs that tended to be dangerous to the
safety of the public. 338 Each of these concerns could justify a billboard regulation, but takings law would n eed inte rmediate scrutiny to
be certain. When legislatures could point to substantiated h ealth ,
safety, and pollution concerns, courts would be p erfectly justified in
giving th em the benefit of the doubt. But if legislatures had fairly thin
records, courts would have to reserve judgme nt. Courts might have
principled reasons to give legislatures th e ben efit of th e doubt when it
came to determining whether alcohol causes crime, but it would dis334
Compare, e.g., Peo pl e v. Norton , 288 P. 33 (Cal. App. Dep't Supe r. Ct. 1930) (d eferrin g to legisla tive attempts to contro l billboa rds), and Pre fe rred Tires, Inc. v. Village of
Hempstead, 19 .Y.S.2d 374 (NY. Sup. Ct. 1940) (sa me) , with Pac. Rys. Adver. Co . v. City
of Oakland, 276 P. 629, 632- 33 (Cal. Dist. Ct. App. 1929) (d eclar·ing advertising restri ctions invalid) , and Schloss Pos te r Adve r. Co. v. City of Roc k Hill, 2 S.E.2d 392, 394-95 (S.C.
I 939) (sa me ).
335
I 00 P. 867 (Cal. 1909), overruled by Metromedia, Inc. v. City of San Diego, 592 P.2d
728 (Cal. 1979).
336
Id. at 868.
33 7
Id. (quo ting Passaic v. Paterson Bill Posting, Adve r. & Sig n Po inting Co. , 62 A. 267,
268 (NJ. 1905)).
338
See id.
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to rt n atural-right prin ciples to apply similar d efe ren ce to claims th at
billboards a ttract crime. 339
Cusack and St. Louis Poster Advertising are am bigu o us d ecisio ns because th ey were n o t th orough en o ugh to add ress these co n ce rns. In
Cusack, the Suprem e Co urt recited reco rd evid e n ce sh owi n g th at, because th e owne rs of billboard lo ts did n ot m o ni tor th em closely, th ey
tended to acc umulate garbage, gen erate fires, and en cou rage vagran ts
to assaul t passe rs-by.Mo If substantiated, this evid e n ce migh t h ave supp o rted th e city's d e termina tio n to abate billboards as an a nti-crim e
and anti-po llutio n m easure. Still, th e Cou rt co uld have rem anded
wi th ins tru ctio ns th at th e trial co urt press th e city to explain why th e
sam e nuisan ces could n ot have bee n controlled with restrain ts less severe than a blanke t prohibitio n o n billboards. T h e Cou rt did n o t take
this extra ste p in Cusack o r in St. Louis Poster Advertising, which uph eld
a St. Lo uis billboard o rdinance esse ntially o n Cusack 's a utho ri ty.34 1
T h ese d ecisio ns created th reate ning p reced en ts bu t did n o t
alo n e upse t th e Court's d evelo ping la nd-use case law. On o n e h and ,
th e Court probably did n ot scrutinize th e Chi cago and St. Lo uis o rdin an ces as closely as inte rm ediate scrutiny required . In fa iling to d o
so, the Court su gges ted th at it might turn a blind eye to o th er aesthe tic land-use regulatio ns. On th e o th er h and , th ese d ecisio ns did
n o t upset th e broad distin ctio ns in principle betwee n legitimate and
p roble ma ti c nuisan ce-co n trol regulatio ns. Th ey recogni zed tha t aesthe tic regul ati o n s fe ll o n th e p roble matic end of th e spectrum .342 Because billboard o rdinan ces co uld be justified o n seve ral gro unds,
these co nstitutio nal ch allen ges we re b o und to be h ard cases, of limited preced e ntial value in starke r ca es. As lo ng as cities co ntinu ed to
d efe nd billboard o rdinan ces by po inting to d ocumented pollutio n
and crim e-control p roblems, th e co ntours of th e nuisan ce-con trol rati on ale would rem ain in tact.
D.

Pennsylvania Coal Co. v. Mahon, o r Natural-Right Principles'
H alf-Hearted En tra nce into Federal T akin gs Law

Becau e H adacheck a nd th e bill boa rd cases were du e p roce s d ecisio ns, th e Suprem e Court's fi rs t real "regul atory ta kin gs" case cam e in

See supra Part 11.C; infra Part 111. E.7.
See T ho mas Cusack Co. v. City of Chicago, 242 .S. 526, 529 ( 19 17).
34 1
See St. Louis Poste r Adver. Co. v. City of St. Lou is, 249 U.S. 269, 274 (19 19) (q uo ting Thomas Cusack Co., 242 U.S. at 529- 30) .
3 42
See, e.g., St. Louis Poster Adver. Co. , 249 U.S. at 274 (u p ho ld ing th e St. Lou is o rd inan ce on nui san ce-contro l g ro und and e mph asizing th a t aesth etic consid e rations were
o nly "trifli ng requ ireme nts" in th e ordin a nce).
339
3 40
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Pennsylvania Coal Co. v. Mahon. 343 Here, the natural-right approach
experienced both its greatest advances and its worst setback in federal
takings law. Mahon was ironic because the Court's opinion was written
not by any of the conservatives on the bench, but by progressive icon
Justice Holmes, famous for dissenting in Lochner v. New York. 3 44 If one
understands the natural-right theory at work in the early state cases,
the irony becomes even stronger. Justice Holmes 's decision reads like
a fusion of nineteenth-century takings black-letter law and twentiethcentury property th eory.

1.

Natural-Right Takings Doctrine

The Pennsylvania Coal Company sued the Mahons to challenge
the constitutionality of a state statute forcing it to bear a duty of
ground support, which the company had contracted away decades earlier. 345 In 1878, the company executed a deed conveying surface
rights to the homeowners above its coal mines. 346 The deed reserved
to the company the right to mine for coal beneath the surface and
expressly assigned to the surface owners the risk of subsidence. 347
Margare t Mahon's father was one of the original owners, and his
house passed to her. 348 More than 40 years later, however, the Pennsylvania legislature enacted the Kohler Act, which stripped the company of its mining rights by barring it from mining for anthracite coal
in any way that might cause the subsidence of houses. 349
Justice Holmes 's opinion for the Court is surprisingly modern in
many respects, but each of the crucial legal steps in his opinion draws
upon nineteenth-century natural-right black-letter law. Like earlier
state court judges, Justice Holmes held that "private property" was at
stake. He was quite confident that the Kohler Act "destroy[ed] previously existing rights of property and contract" because it imposed on
the company a duty of ground support that the company had previously deeded away. 350
343
260 U.S. 393, 4 15 (1 9 22 ) (" [W] hile prope rty may be regul a te d to a certain e xte nt,
if re g ul a ti o n goes too fa ,· it will be recognized as a takin g." ) ; see J ESSE DUKEMINIER& JAMES
E. KRIER, PROPERTY 1148- 5 l (5 th ed. 2002) .

344 198 U.S. 45 , 74-76 (1905) (H o lm es, J. , disse ntin g).
345 Mahon, 260 U .S. a t 4 12-1 3.
346 Id. a t 4 12.
3 47
Id. Iro nica ll y, m a n y coal co mpa ni es still fix ed subsid e n ces th ey h ad

ca used , at th e ir
own expe nse, eve n th o ug h th e d eed s assig ne d th e risk o f ubsid e nce to th e surface own e rs.
See WILLIAM A. FISCHEL, REG LATORY T AKI NGS: LAW, Ec o r-;oMICS, AND POLITICS 37-41
(1995).

348
349
350

See Trean o r , supra no te 283, a t 8 18 .
Mahon, 260 U.S. a t 4 12-1 3 (c itin g 1921 Pa. Laws ll 98) .
See id. a t 413.
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The bulk of th e Court's opinion focused on the question whether
the Kohler Act was a legitimate exercise of the police power351--that
is, whether it was a bona fide regulation of a safety threat to the
Mahons and surface owners like them. Here, Justice Holmes applied
principles of intermediate scrutiny, far from the deference he had recommended in Lochner,352more consistent with earlier state takings
and police-power cases. He doubted that the Kohler Act was "justifed
as a protection of personal safety," because such protection "could be
provided for by notice" to the Mahons before the coal company
started excavating beneath their house.353
Even more interesting, Justice Holmes applied a concept of "reciprocity of advantage" that strongly parallels the equal-benefit principle reflected in cases like Vanderbilt, Palmyra, and Paxson a century
earlier. 354 In Mahon, the state cited Plymouth Coal Co. v. Pennsylvania,
which upheld a law requiring mining companies to leave a pillar of
coal at the edge of their subterranean coal fields. 355 Justice Holmes
distinguished the case in part because the pillar-support law "secured
an average reciprocity of advantage that has been recognized as a justification of various laws."356 In other words, although the pillar-support law restrained every mining company's freedom to mine, on the
whole it enlarged such freedom. The law reduced each company's
incentive to dig quickly and force its competitors to assume a duty to
support its excavations.35 7 Justice Holmes had previously cited the
reciprocity-of-advantage concept in Jackman v. Rosenbaum to uphold a
law that gave landowne rs the right to enter their neighbors' lands to
build a dividing wall between the two properties.358 This concept did
not apply in Mahon, obviously, because the coal company secured no
advantage in compensation for losing some of its mineral rights.

I

See id.

See Loc hn e r v. New Yo r·k, 198 .S. 45, 75 (1 905 ) (Ho lmes, J., di sse ntin g) ("I
strongly be lieve th at my agree me nt 0 1· di ·ag,·ee me nt has no thin g to do with th e right of a
maj o rity Lo e mbody th e ir opinio ns in law.").
Mahon, 260 .S. a t 4 14.
354
See discussio n supra Pa rt 11.D.2.
355
See Mahon, 260 U.S. at 4 15 (citing Plymo uth Coal Co . v. Pe nn sylvania, 232 U.S. 531
( 19 14)).
352

356
3 57

Jd.

Justi ce Bra nde is had o th e r proble ms with Justi ce Holm es's o pinio n, but his dissent
co nced ed th e so undn ess of th e reciprocity-o f-adva n tage co nce pt wh e r·e public safety is not
at issue. See id. at 422 (Brand eis,]., disse nting) . Justi ce Bra ndeis readily ackn owl edged that
manda to ry dra in age laws a nd residenti al pan y-wall laws could pass muste r o n th e ground
th at th ey secu red a recip rocity o f adva ntage to affected own ers. See id. (c iting J ackman v.
Rose nbaum Co., 260 .. 22 ( 1922) ; Fa llbroo k Irri ga ti o n Dist. v. Bradl ey, 164 .S. 112
( 1896) ; Wurts v. Hoagla nd , 114 U.S. 606 (1885)) .
358
See Jackman, 260 U.S. a t 30-32.
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Many commentators have wondered how Justice H o lmes fashioned this concept of "average reciprocity of advantage."359 Although
nineteenth-century state takings cases cannot answer this ques tion d efinitively, th ey d o provide a strong clue. Jackman and Mahon were both
handed down in 1922, but the New York Supreme Co urt h ad described the sam e idea using th e phrase "calculated for the common
be n efit of all" in Vanderbilt, the harbor-traffic case from 1827.360 Just
as the pillar-support law in Plymouth Coal increased every coal-mining
company's coal take and protec ted its operations against ground collapse, so th e harbor-traffic law in Vanderbilt increased every boa t
owner's and dock owner's chance to dock. Similarly, th e party-wall
law Justice Holmes uph eld injackman had the same justification as the
footpath laws upheld in Palmyra and Paxson. In each case, the improvement enhanced every owner's home more than it restrained her
free use of it. 36 1 Justice Holmes, the scourge of natural law, 362 se ttled
th e key qu estions in Mahon by applying d oc trinal conce pts first d eveloped to sec ure equal and natural prope rty rights.

2.

Utilitarian Takings Theory

Eve n stranger, Justice Holmes interlaced all this natural-right doctrine with utilitarian prope rty theory. Mahon is now described as the
first case to d escribe regulatory takings law in terms of utilitarian interest balancing, a twentieth-century development.363 The key passage of
property th eory from Mahon reads as follows:
Govern me nt hardly could go o n if to some ex te nt va lues in cide nt to
prope rty co uld not be diminished without paying for every such
change in th e ge neral law. As lo ng recogni zed , some values are e nj oyed unde r a n implied limita tion a nd must yie ld to th e police
power. But obvio usly the impli ed limitatio n must have its lim its, or
the co ntract and due process clauses are gone. 364

This passage m arks a fundamental shift from th e property theory
at work in the n atural-right-based d ecisio ns. The nin e tee nth-century
cases started with property rights; Justice Holmes starts with "values. "
Natural-right th eory m akes law's object the equal e nj oyment of freedom. Utilitarianism sets as its object m axim ization of social utility, or,
359
See, e.g., Lawso n & Se idm a n , supra n ote 57, at I098 (cal lin g recip roc ity of adva ntage
"a n obscu re but powe ,-ful co n ce pt th at h as bee n se ri o usly underanalyzed").
Ro be rt
Bra un e is provides u seful insights into Justice Ho lm es's d e ve lo pm e nt of thi s id ea . See
Braune is, supra note 3, a t 654- 56.
360
See supra notes 176- 85 a nd accompanying text.
36 1 See supra note 185-94 a nd acco mpa n yin g text.
3 62 See ALB ERT w. ALSCHULER, LAW WITHOUT VALUES: THE LIFE , WORK, AND LEGACY OF
J USTICE H OLMES, 26- 27, 91-94 (2000) .
363
See, e.g. , DUKEMINIER & KRI ER, supra n o te 343, at I 140 (" Rul es Base d u n Measuring
a nd Bala n cin g").
3 64
Pa . Coa l Co. v. Ma h o n , 260 U.S . 393,4 13 ( 1922) .
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as Justice H o lmes put it in a no th e r co ntex t, "the g reates t good of th e
greatest number."365U tilita ria nism h o lds tha t social acti o n is d esirable wh en eve r it in creases th e sum of th e utili ty p rofil es of all membe rs
of society.
U tilitari anism can d ramati cally ch ange the o bject of regulatio n
a nd takings law. In a n atu ra l-right account of regula tory takin gs law,
free co ntrol and ac tio n ove r p ro per ty is p rimary, th e value of use
righ ts seco nd ary. Pro pe rty regulatio n see ks to increase th e we lfa re of
all, but (at least as a pplied to p rop e rty-o n-p rope r ty co nfli cts) n aturalrig ht pro pe rty th eory h o lds th at th e we lfare of a ll co nsists of each person enjoyi ng an equa l share of freed o m of actio n to use h e r own proper ty as sh e wish es. Nuisan ce-co ntrol regula tio ns res to re own ers wh o
h ave bee n stripped of use ri gh ts to th e ir fa ir and equal sh are; recip rocity-of-advan tage regulatio ns e nl arge th at equal sh are wh en local
conditio ns make it possibl e to d o so . Still, bo th prin ciples compl em ent each o th e r in securin g th e free a nd equ al use of prope rty.
Value plays a role in th e natural-right app roach , but m e rely a seco nd ary role. It com es in to play at th e ju ·t-co mpe nsati o n stage, because
th e m easure of dam ages is an o bj ectively reaso nable valuati o n of th e
prope r ty righ ts taken . Mo re subtly, va lue may also beco me pe rtine nt
if th ere is a n equal-advan tage or rec ip roc ity-of-advan tage questio n
abo ut th e law und e r challe nge. A law works fo r th e comm o n ben efit
of all affected own e rs o nly if it enlarges th e value of th e righ ts th at
each affec ted own e r re tains m o re than th e value of th e rights each
owner loses.
U tilitaria n prop e rty th eory reverses th e prio ri ty betwee n free use
and value . As justice H o lm es 's o pinio n suggests, value is primary, and
freedo m is entire ly d e riva tive of value. Prope rty co n sists of "value,"
and this value is subj ect to "implied limi tatio n [s] " to m ake roo m fo r
governme nt action.366 The gove rnm ent is pres um ed to h ave th e
power to pursue any o bj ect th a t has public value fo r society at large.
To secure public value, the gove rnm ent m ay increase, diminish , tran sfe r, o r even abolish private use of proper ty. In m an y versio ns of u tilitarianism , it d oes no t ma tter whe th er useful social actio n s reduce th e
value of a n individual own er's p ro perty; social ac tio n should be take n
wh e n eve r its gains o u tweigh th e private valu e los t by th e own e r. If
value is th e basic building block in utilitari anism , th e free use of p ro p365
Ol ive r W. H o lm es. J r. , The Gas-Stokers' Strike, 7 AM. L. REV. 582, 584 ( 1873), reprinted
in l THE CO LLECTED WORKS OF JUSTICE H OLMES 323, 325 (S h e ld o n M. 1 o vi c k e el ., 1995).
Bu t see David Luban, JusticeHolmes and the Metaphysicsof Judicial Restraint, 44 D KE LJ. 449,
481-84 (1994) (d o ubtin g Lh at Ju ·t ice H o lm es was a utilitarian). For the c lass ic e xpositi o n
o f th e utilitarian prin c ip le to see k 1.he "gre atest good fo r th e g rea test num b e r ," see J ER EMY
BENTHAM, AN INTRODUCT ION TO T II E PR INCIP LES OF MORALS AND L Ec 1 LATION (J.H. Bu rns &
H .L.A. H a rt e els. , Me thu e n 1982) ( 1789).
366
See Mahon, 260 .S. a t 4 13.
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e rty is derivative. An owner has a "right" to use his property freely
only when the proposed social action increases the public's utility less
than it decreases the value of his property and diminishes social welfare in other respects. An owner cannot demand compensation for
every drop in the value of his property because , as Justice Holmes
makes clear, government actions always affect the value of property.367
At on e e nd of the spectrum, a Lockean utilitarian might track the
natural-right approach and conclude that most people, most of the
time, place a great deal of utility in the free use of their own property.
On these generalizations, utilitarian interest balancing must discount
the social value of actions that scare, or in technical terms demoralize,
other owners who stand to lose the free use of their properties because of the precedents set by the actions. As Richard Epstein explained this view in his analysis of Mahon: "(i]ndividuals normallywhich is not to say invariably-act to advance their self-interest, which
includes benefits to those close to them . .. . From that simple observation stems th e presumption that individuals should be allowed to do
what they want." 3 68 Property regulation thus ought to avoid depriving
owners of what Epstein calls "liberty of action" except when truly necessary, because "each person 's gains" from being left alone to use her
property freely "carry through to the societal bottom line." 369
Understood in such Lockean terms, utilitarianism generates most
of the same prescriptions in takings law as does nineteenth-century
natural-right theory. This similarity should come as no surprise.
Many Founders believed that the free exercise of personal rights contributes more to social utility than any other good. 3 70 Applying such a
perspective to Mahon, the coal company could include on its side of
the balance not only its economic losses but also the social dislocations the Act would inflict when it upset other property owners' expectations that they could use their own property freely. These
d emoralization costs would weigh far more heavily in the balance than
would the coal company's lost value. On the other side of the bala nce, such utilitarianism reserves independent judgment about
3 67

See id.

Epstein , Erratic Holmes, supra n o te 170, at 877 (emph asis omitted ) .
Id. Epstein cite J o hn Loc ke's Second Treatise of Government to support his th eo re tical acco un t. See id. a t 877 n . 11 ( iting J OHN LOCKE, SECON D TREATISE OF GOVER NMENT 72
(C. B. Macphe rson ed ., Hacke tt Publ 'g Co. 1980) (1689)).
3 70
See, e.g. , CHIPMAN,supra no te 65, a t 36. As Nath ani el Chipman stated in an 1833
trea ti se:
[Tl he laws of na ture , ri g htly und e1·stood , are found to aim , as well at th e
pro m o ti o n o f th e individual as th e gene ral inte rests-or ra th e r th e promoLi o n o f th e ge n e ra l inte1·es t o f th e community, th1·o ugh th e private inte rests
o f th e individual m e mbe rs;- fo 1· 1he ge ne ral interest consists of an agg regate o f the indi vidual inte rests, prope rly es tim a ted .
Id.
368
3 69
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whether a legislative action promotes public utility. Because this utilitarianism insists that virtually all people d erive large utilities from the
free use of property, it can measure legislative actions by how well they
promote utility consistent with this principle. Thus, Epstein thinks
Justice Holmes was right to doubt the Pennsylvania legislature's safety
findings, because the parties to the original land d eeds "were in privity
and h ad , by agreement, allocated the relevant risks among
themselves."371
At the other e nd of the spectrum , other utilitarian th eories hold
that it is impossible to generalize human utility functions. Because
such theories cannot predict that confiscatory regula tions lower utility
by demoralizing similarly situated owners, an owner has nothing to
balance on her side of the scales except her own economic losses. No
matter how severe her losses, they probably will not weigh very heavily
against th e benefits expected by society at large. This te ndency exists
in Jeremy Bentham 's utilitarianism, which treats social welfare as the
sum of th e utility preferences of all m e mbers of society.372 The tend ency is eve n stronger in theories, like John Dewey's, that co mbine
utilitarianism with historicist theori es like progressivism or pragmatism . In th ese th eo ri es, the public inte rest transcends the sum of individual prefe re nces; it is th e expression of a historically evolving
communal rationality high e r than the interests of a ny one individual.373 Because all such th eo ries decline to hold th at peo ple place
great utility in the free use of th e ir proper ty, th ey generate balancing
tests th a t tilt sharply in the government's favor.
Justice Brande is's disse nt in Mahon illustrates this e nd of the utilitarian spectrum. Justice Brandeis agreed withJustice Holmes that the
Court n eeded to balance public and private interests, but h e insisted
more clearly than Justice Holm es th a t this balance need ed to pit the
individual against th e state-the coal company's eco n o mi c losses
against the state 's interest in protecting surface owners ' safety. H e insisted that "values are relative. "374 Th e coal company lost economic
value whe n th e Kohler Act imposed a duty of support, but that loss of
value was relative to "the value of th e whol e pro pe r ty," min eral righ ts
and topsoil toge th er , and to the inte rests of the public.375 If th e legis3 71

Epste in , Erratic Holmes, supra note 170, at 889.
See BENTHAM, supra n o te 365, a t 11-1 3; see also JJ. C. Sm a n , An Outline of a System of
Utilitarian Ethics, in JJ. C. SMA RT & BERNA RD WILLIAMS, UTILITAR IAN ISM: Fo R AND AGAIN T 3,
9-1 2, 30- 57 ( 1973) (d i ·Linguishing b e twee n "act" a nd "rule" utili tarian ism a nd e ndo rsin g
ac t utili taria nism).
373 See, e.g., JOHIN DEWEY, Liberalism. and Social Action, in 11 JOH DEWEY: THE LATER
WORKS, 1925-1953, a t 17-22 (Jo Ann Boyd ston ed ., 1987) (readin g British
and Am e ri ca n
socia l history lO h ave produced a gove rning politi cal ideo logy co mbining features o f
Be nth a mite ul.ilitari an ism, English romanti cism , a nd Ge rma n p rogressive hi stori cism).
374 Pa . Coa l Co. v. Ma h o n , 260 U.S. at 393. 419 ( 1922) (Brandeis, J., dissenting).
372

375

See id.

.
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lature thought that the coal company threatened Mahon's and other
owners' safety, Justice Brandeis was not about to question the legislature's judgment. 3 76
3. Justice Holmes's Utilitarian Dilemma, and Mahon 's Ambivalent
Legacy
In Mahon, Justice Holmes took a position between th ese two extremes, though much closer to Bentham and Dewey than to Locke.
Like Justice Brandeis,Justice Holmes framed the takings question as a
conflict between public and private interests. Unlike Justice Brandeis,
however, Justice Holmes insisted on scrutinizing some property regulations aggressively. His opinion is most famous for announcing, unhelpfully, "that while property may be regulated to a certain extent, if
regulation goes too far it will be recognized as a taking." 3 77
Justice Holmes was quite confident that the Koh ler Act went "too
far," but he had trouble explaining why. He first tried to tip the scales
in the coal company's favor by saying that the company had suffered a
massive loss. For Justice Holmes, "the extent of the diminution " of
property values was severe. 3 78 Because he found that the Koh ler Act
"ma[d]e it commercially impracticable to mine coal, ... the Act ha[d]
very nearly the same effect for constitutional purposes as appropriating or destroying" the right to mine for coal. 379 But so what? Even if
the coal company had lost all the value of its mineral rights, a utilitarian could easily respond that Pennsylvania simply placed more utility
in public safety than the coal company placed in its lost rights.
Justice Holmes then tried to rig the public side of the balance by
suggesting there was hardly any public interest at issue . The Mahon
litigation arose out of a private suit, a bill in equity by homeowners to
enforce the Act. 380 Justice Holmes suggested that public utility was
not very high because it was only "the case of a single private
house. "38 1 But, as he grudgingly recognized, the public interest can
always be a factor in an injunctive proceeding, and the coal company
made the public interest relevant as soon as it challenged the constitutionality of the Kohler Act. 382 Justice Brandeis caught Justice
Holmes's dodge and made him pay for it,383and Justice Holmes was
3 76
377
3 78
379
380
38 1
382
3 83

See id. at 4 17-J 9.
Id. at 41 5.
See id. at 4 13.
Id. a t 41 4.
See id. at 412.
.See id. at 4 13.
See id. at 413-14.
See id. at 421 (Brandeis, .J., dissentin g) (" [T] o protec t th e community th rough invoking th e a id, as litigant, of inte rested private citizens is no t a nove lty in o u1· law.... And
it is for a Sta te to say how its public policy shall be enforced. ").
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fo rced to ackn owled ge tha t "the case h as bee n trea ted as o n e in which
th e ge neral va lidi ty of th e [Kohl e r Ac t] sh o uld be discussed ."38 '1
One way o r an o th e r, the n , Justi ce H o lmes n eeded to ex plain why
th e Ko hle r Ac t mad e fo r bad po licy- wh y it we nt "too fa r. " H e
need ed to explain why th e public did no t have a ny "real" social va lue
in shifting th e risk of subside nce fro m Ma h o n and o th e r ho m eown e rs
bac k to th e coal co mpany. Much ink has been spilt tryi ng to deciph e r
Justice Holmes's ex planati o n . William Mich ael Trean o r, fo r example ,
argu es th at Justice H o lmes, while ge n e rally d e fe re nti al to p rop er ty
regula ti o ns, was willing to strike d own ac ts like th e Ko hle r Ac t o n th e
ground that th ey we re arbitrary and th e p rodu ct of bad po litical
proce es.385 Ro be rt Bra un eis suggests th a t Justi ce H o lm es was conce rn ed th at th e Ko hle r Act unfairly di srupted coal compani es ' prope rty ex pectatio ns, and h e d o ubts tha t Justice H o lmes was as
d efe re ntial to legislatures as o th e r p rogressives like Justice Bra ndeis.386 In priva te corres pond en ce, Justice Bra ndeis offe red a simpler
expla nation . H e specula ted to a fri end that Justi ce H o lm es was go ing
se nile.387
Wh atever motiva ted Justice Holm es, the strikin g fac t is tha t he
drew o n n a tural-right legal principles-interm ediate sc rutin y, nuisance co ntrol, and reciprocity of adva ntage- to tran sla te his fr ustrations into legal argum ents. The only doc trin ally pla usible way h e
found to explain why th e Ko hler Ac t h ad low utili tarian social value
was to say that it did n o t advance th e public inte rest as m easured by
constituti o nal doctrin es fas hi o n ed to secure n atural ri ghts.
Needless to say, Justi ce Holm es 's reaso nin g was bound to confuse
federal regulato ry takings law n o matter h ow it d evelo p ed. If th e fede ral courts h ad rema ined sympa thetic to n a tural-ri ght p ro per ty th eory, th ey would h ave n eed ed to lift the n atural-rig ht d oc trin es from
Justice Holmes's opinion while discreditin g his re nditi o n of utilitarian
prope rty theory. If, as happen ed in reali ty, th e co urts continued to
shift toward utilitarianism , th ey wo uld n eed to embrace th e favorable
theo ry in Mahon but discredit th e result, th e discussio n ab o ut reciprocity of advantage, and th e h e igh te n ed scrutiny. These ten sio ns in
law and th eory would remain as lo ng as n atural-right and utili tarian
theory co mpe ted for influe n ce in th e fe d e ral ben ch.
384 Id. at 4 14.
385
SeeTrea no r. upra no te 283, a t 859- 60.
386
See Braun e is, supra no te 3, a t 642- 60; Robe rt Brauneis, Treanor'sMa ho n, 86 GEO.
LJ. 907, 920- 24 ( 1998) .
387 ee Melvin I. U,·o fs ky, The Brandeis-FrankfurterCon versations, 19 5 SUP.CT. REV. 299,

32 1 (no ti ng that '"[h ]eigh te n ed res pec t fo r prope rt has bee n pan o f Ho lmes· growin g
o ld " and th at "intellectuall y [ Ho lm es] may try to rid himself o f undue rega rd for pro pe rty
b ut e mo ti o nally he ca n ' t") .
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Euclid: Defere nce in Regulatory T akings Law

E.

If Mahon was a mixed bag fo r th e nin e tee nth-ce ntury a pp roach to
takin gs, th e n ext case was an o utrig ht se tback. In Village of Euclid v.
Ambler Realty Co., th e Suprem e Co urt rej ec te d a se ri es of se rious con stitutio nal pro pe rty-ri ghts challe nges to mod e rn zo nin g. 388 Prac tically,
Euclid's sta kes we re stagge rin g. Mo d e rn zo nin g was just co min g in to
its own a t th e tim e, and vi rtually all Ame rica n cities use it now.389 Doctrinally, th e Co urt's o pini o n in E uclid did mo re tha n any o th e r d eciio n to di sc redit the na tura l-ri ght a pproach to regulato ry ta kin gs.
Euclid 's sch em e had se ri o us co nstitutio nal pro bl em in th e nin etee n th-ce ntu ry fra mewo rk . When th e Co urt cited natu ral-right p rin ciples to uph old Euclid ' sch e me, it se nt a stro ng message th a t these
prin ciples no lo nge r need ed to be take n se ri o usly.

Euclid's Zoning Scheme

1.

E uclid is a sixtee n square-mile suburb o n th e east side of Cleveland.390 At th e tim e of th e litigatio n , th e vi llage wa la rgely undevelo ped fa rm la nd, with o nly a few th o usand reside n ts.3 Y1 Ambl e r Realty
own ed six ty-eigh t acres of vacant and undevelo ped land o n th e so uthwes t side of town , immediate ly eas t of th e Clevela nd border.392 T h e
compan y's land was an 1800-by- 1950 square-foo t pa rcel; o ne of the
1800-foo t sides ran a lo ng Euclid Ave nue, th e busiest stree t in town.393
Th e trial co urt fo und th at m os t of th e la nd was likely to be conve rted
to industri al uses bu t th a t th e la nd alo ng Euclid Ave nu e was likely to
be co nverted to retail sto res a nd o th er co mmercial uses. 394
Euclid 's zo nin g o rdina n ce drasti cally cha nged Ambler Realty's
plan s. Th e o rdinan ce zo n ed th e first 620 fee t off of Euclid Ave nue fo r
on e- a nd two-family d we llings o nly. It zon ed th e n ext 130 fee t for o n eand two-fa mily dwellings and a lso apartm en ts, h o te ls, church es,
sch ools, and o th e r simil a r no nco mm ercia l uses.395 The o rdinan ce left
th e 1050 fee t fa rth est fro m Euclid Ave nu e free fo r industri al use.396
The trial co u rt fo und th at, but fo r th e o rdina n ce, th e compan y probably wo uld have co nve rted th e land alo ng Euclid Ave nu e into
.S. 365 ( 1926) [herei nafter Euclid].
See RoberL C. Ellickso n , Alternatives lo Zoning: Covenants, 1 uisance
Rul es, and Fines as
Land Use Controls, 40 . C 111. L. REV. 681, 692 (1973) (noting that, as of J 973, more th an
97% of Ame,·ica n cities wirh popu latio ns over 5,000 resid e nts re li ed on zon in g).
3 90
See Amb ler Realty Co. v. Viii. of Euclid , 297 F. 307, 308-09 (N. D. O hi o 1924) [hereinafLer Ambler Really].
388
3 89

391

392
393
394

395
396

272

Id.

at

See id.
See id.
See id.

309.

Ste Vill. of Euclid v. An1bler Realty Co. , 272
id. at 383.

See

.S. 365. 380-82 ( l 926) .
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storefronts and other commercial uses and converted most of the rest
of th e restricted 750-by-1950 square-foot area to industrial uses. 397 Because the ordinance stripped the company of valuable industrial- and
commercial-development rights, the value of the restricted lots
dropped from $10,000 per acre to $2500 per acre,398and Ambler lost
several hundred thousand dollars. 399

2.

The District Court Opinion: The Distinction Between Police Power
and Eminent-Domain Power

Judge Westenhaver, the district court judge, applied natural-right
takings principles to strike down the ordinance. His opinion suggests
how regulatory takings law could have developed after Mahon if federal judges had remained sympathetic to natural-right property theory. The judge began by describing property in sweeping terms. In its
briefs, the Village of Euclid argued for what is now the modern view,
"that so long as the owner remains clothed with the legal title [to
property] and is not ousted from the physical possession thereof, his
property is not taken." 400 Judge Westenhaver rejected this view: "The
right to property, as used in the Constitution, has no such limited
meaning. As has often been said in substance by the Supreme Court:
'There can be no conception of property aside from its control and
use , and upon its use depends its value.' "4 0 1 Like James Madison,
Zephaniah Swift, and many nineteenth-century state judges, Judge
Westenhaver conceived of property as an extension of personal
freedom .
Judge Westenhaver then held that the power to "regulate" property was limited by the principles he thought justified "property." The
Village of Euclid made another modern argument when it suggested
in its briefs that mere "regulations" never trigger eminent-domain limitations. "[SJ ince the ordinance in question does not take away plaintiff's title or oust it from physical possession," the village argued, "the
power of eminent domain has not been exercised, but ... the police
power has been." 4 02 Judge Westenhaver rejected this argument as
well: "Obviously, police power is not susceptible of exact definition
.... And ye t there is a wide difference between the power of eminent
domain and the police power; and it is not true that tl1e public welfare
is a justification for the taking of private property for the general
good. "403 To distinguish between these two powers, Judge Westen397

398
399
400
40 1
402
403

See A mbler Realty, 297 F. at 309 .
See Euclid, 272 U.S. at 384.
See A mbler Realty, 297 F. at 309.

i d. at 313.
Id. (quo tin g Block v. Hirsh, 256 U.S. 135, 165 (1 921) ).
lrl.

Id.at 314.
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h ave r relied o n th e principles discussed in th e state cases studied in
Part II. H e drew o n co nce pts of interm ediate scrutiny and ha rm preve nti o n in ann o un cing th a t " [a ] law or o rdina nce passed unde r th e
guise of th e poli ce powe r .. . ca n be sustain ed o nly whe n it h as a real
and substa ntial rela tio n to th e mainten an ce a nd prese rva tio n of th e
public p eace, public o rder , public morals, o r public safety." 4 0 4 Se para tely, Judge Weste nhave r invo ked and applied the "average recip rocity of adva ntage rul e" th at Justi ce H o lmes h ad applied in J ackman and
Mahon.40 5
U ltima tely, Judge Weste nh ave r co ncluded th at E uclid 's zo ning
sch em e wa un co nstitutio nal because "it takes plaintiffs proper ty, if
not fo r private, a t least fo r public, use , witho ut just co mpen sati o n " a nd
"is in no just se nse a reasonable or legitimate exe rcise of po lice
powe r. "40 6 Substa ntively, he th o ug ht "that the tru e o bject of the o rdin an ce in qu e tio n is to place all th e prope rty in an undevelo ped area
of 16 squa re miles in a strait:i acket," and th a t " [t]he o nly reaso na ble
p robability is tha t th e prope rty values take n fro m plaintiff and o th er
own e rs similarly situa ted will simply disappear." 407
3.

Pollu tion Control

Alth o ugh Judge Weste nhaver 's o pm1on distinguished be twee n
the police powe r and emin e nt-d o main powe r, th e o pinion applied
th a t distincti o n b roadly and conclusorily. The judge con ced ed th at
m a ny of the zo ning restrictio ns might be valid by th e mselves, but he
did no t sift th e wh eat from th e chaff beca use h e th o ught th e valid
regula ti o n s we re inse pa rable fro m th e takin g .408 Still , read closely,
Judge Westenh ave r's o pinio n illustra tes wh e n zoning secures and
wh e n it invad es n atural p rope rty rig h ts.
Und er a na tural-right an alysis, zonin g may serve an impo rta n t
functi o n by p rotecting d elica te uses of p rope rty fro m h eavy industry.
Th e Suprem e Co urt a pp roved of this fun cti o n in Hadacheck. Po lluti o n
co ntrol gives cities a rati o nale for co rdo ning off sm o kes tack industries, garbage dumps, and o th e r noxious uses of p roper ty fro m fa mily
h o m es, apartm e n ts, a nd li gh t comm ercial uses like offic e buildings
a nd re tail sto res. H oweve r, a t least in n eighbo rh oods tha t lac k a unifo rm pattern of la nd use , po llution co ntro l d oes not g ive cities lice nse
to segregate light comme rcial uses fro m residential buildings, o r to
zon e apartm e n ts, mul tiple-family h o m es, a nd single-fa mily h o m es
404

Id.

405

See id. at 315 (citing J ackm a n v. Rose nbaum , 260 U.S. 22 ( 1922)); Pa. Coa l Co. v.

Ma ho n , 260 U.S. 393 ( 1922 ).
40 6
Ambler Realty, 237 F. a l 317.
407
Id. at 3 15- 16.
408
See id. at 3 16.
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apart from one another. Retail stores and office buildings might be
noisier and busier than apartments, and apartments more so than
residences. In general, however, such noise and traffic do not become
so egregious that they constructively evict residential owners from
their properties. Homeowners may not like the sounds of cars parking, doors slamming, and people bustling, but these disturbances do
not preclude them from enjoying their houses as homes. The Euclid
ordinance was problematic in part because it zoned more of Ambler
Realty's lots into residential-only uses than it need ed in order to control pollution.

4.

Aesthetic Control

Judge Westenhaver also noted that the Euclid zoning sch em e had
"an esthetic purpose; that is to say, to make this village develop into a
city along lines now conceived by the village co uncil to be attractive
and beautiful. "409 Zoning has been used even more aggressively since
Euclid' time to arrange and beautify th e appearances of towns a nd
cities. 4 10 Judge Westenhaver was confident that such bea utifi cation restrictions could "not be done without compensation und e r the guise
of exercising the police power. "4 1 1
The Euclid zoning scheme thus raised the iss ue that the Supreme
Court had finessed in the billboard cases: whether a locali ty could enforce a beautification scheme as a police regulation. Judge Westenhaver said no. 4 12 Beautification plans restrain owners' free action
over their own property because they enforce dainty or d e licate use
patterns across an entire city. Again, one can express this suspicion by
saying that unsightly houses do not physically invade n e ighbors' property, but that is a technical way to make a more substantive point. As
Part III.C explained, because beauty is in the eye of the be holder, aesthetic legislation tends to freeze the use of property and to e ncourage
what Judge Westenhaver called "class tenden cies." 4 13 People usually
do not pursue the beautiful until they have earned e noug h money to
take care of basic life necessities. In Judge Westenhaver' words,
" [ t] he true reason why some persons live in a mansion and others in a
shack ... is primarily economic. It is a matte r of in com e a nd wealth ,
plus tl1e labor and difficulty of procuring adequate domestic serfd.
See, e.g. , State ex rel. Stoya noffv. Berkeley, 458 S.W.2d 305 (Mo. 1970).
4 11
Ambler Realty, 297 F. at 3 16.
4 12
See id. at 315 (d istingu ishing St. Louis Poster Adver. Co. v. City o f L Louis, 249
U.S. 269 (I 919), and Thomas Cusack Co. v. City of Chi cago, 242 U.S. 526 ( 19 17), beca use
409
41 0

the lllinoi and Missouri Supreme Courts we1·e mo re hosti le to zoning ord inances than th e
.S. Supreme Court was to local billboard ordinances from th e ir states). Fo r th e billboard
cases, see supra Part 111.C.
4 13
See Ambler Realty, 297 F. a t 316.
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vice." 4 I 4 Taking th ese factors toge th er, Judge Westenhaver thought
the aesthetic te ndencies of Euclid's zo ning sch e m e would not secure
free prope rty use but rather would "classify the popula tion and segregate them accord ing to their income or situation in life ."4 I 5

5.

Zoning and the Locality Rule

Zoning is also useful when and to th e extent that it enforces the
principles of th e locality rul e in nuisan ce law. When most of the owners in a neighborhood dedi cate th eir la nds to similar industrial uses,
the locali ty rul e protects th em al l from nuisa n ce liabili ty by sharply
increasing th e d egree of inte rfe rence a plaintiff must show befo re she
can es tablish a nuisance. 4 I 6 Co nve r. ely, when most of the owners in
the neighborhoo d d edica te the ir lands to reside ntial uses, the locali ty
rule increases th e bite of nuisance law, protecting th e owners against
interferences th at might be considered trivial or insubstantial in a
mixed-use n e ighborhood. 4 17
It may see m strange that an approach based on avowedly permanent laws of nature could ge n erate a legal syste m in which an owner
receives differe nt levels of legal protectio n for th e same land use in
different ne ighborh oods.
eve rth e less, th e natural-rig ht approach is
practical and prudential. It prescribes whichever la nd-use arrangement most enlarges owners ' freedom of action. Owne rs have more
freedom to use th e ir land as they see fit if th ey reside n ex t to likeminded n e ighbors. Homeown e rs ca n still put th eir h o m es to reside ntial uses eve n if th ey are force d to to le rate nearby business and restaurant traffi c, but most reside nts wou ld prefer to fo llow stronger norms
for peace and quie t with like-minded n e ig hbors. Because manufacturing is incompatible with o ma ny other forms of land use, industrial
parks and zo n e dramatically increa e th e freedom to manufacture.
This principle aggravated Ambler Realty's co mplaint. Eucl id 's zoning
restrictions split in two what the co mpa ny h ad plann ed to sell as a
single industri al-use park. When the res tri cti o ns o utlawed Ambler
from using fo r ty perce nt of the land for industrial uses, they d ecreased th e value of the other sixty perce n t for industrial uses. 4 I 8
414

Id.

See id.
4 16
See, e.g., Gi lbe n v. Showerman , 23 Mi ch. 44 ( 187 1); see also EPSTEIN, TORTS, supra
n o te 174, § 14.9, at 374 ("Th e locali ty .. . pe1-forms a usefu l so rting fun cti o n by exe mpting
from liab ili ty nuisan ces that are app ro priate to particu la r distri cts.").
4 17
See, e.g., Robinson v. Baugh, 31 Mich . 290 ( I875).
4 18
See Vill. of Euclid v. Ambler Rea lty Co. , 272 U.S. 365, 382-84 ( 1926); see also Ri cha rd A. Epstein , A Conceptual Approach lo Zoning: What 's Wrong with Eucl id, 5 .Y. . ENVTL.
LJ. 277, 287 (1996) (notin g that th e lan d 's va lu e dropped to abo ut $200,000 from
415

700,000).
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Furthermore, zoning enforces the locality principle more effectively than nuisance law. Legislation can provide certainty and precision that nuisance law cannot. In Alger, Chief Judge Shaw defended
the Boston Harbor boundary laws because "certainty and precision
can only be obtained by a positive enactment, fixing the distance,
within which the use shall be prohibited as noxious, and beyond
which it will be allowed, and enforcing the rule thus fixed , by penalties. "4 19 Zoning can serve the same function. If a neighborhood has
"tipped" to the point where one land use predominates, local legislation can increase certainty and reduce litigation by confirming the
shift and defining the boundaries of the "uniform" neighborhood. 420
At the same time, any legislative version of the locality rule breaks
down if the legislative plan does not provide nonconforming owners
somewhere to relocate. If a city zones manufacturers out of a residential district, its zoning plan must provide enough industry-only or
mixed-use areas to ensure that the zoning restriction is not a disguised
prohibition on manufacturing. Of course, practical complications
may arise, especially when small towns in a large metropolitan area
exclude manufacture and industry and count on other towns to host
them. Even so, if a city establishes a residential-only zone, one may
ask whether it has left enough mixed-use and industry- or commerceonly neighborhoods for other land uses. In Euclid, for instance,Judge
Westenhaver was extremely suspicious of Euclid's zoning scheme because it made no provision to expand highway access. 421

6.

Undeveloped Property

The most crucial issue, however, relates to the regulation of undeveloped property. This is the feature that most differentiates the
natural-right approach from modern zoning. Euclidean zoning operates on the assumption that owners do not have "property" worthy of
the name until zoning regulations give them property in the land uses
permitted in th e ne ighborhood . By contrast, as the Hadacheckdiscussion in Part III.B illustrates, th e natural-right approach holds that
owners have property in the full range of use potential in their landbefore th ey dedicate it to any one use, and before any zoning board
zones the la nd for a limited number of permissible uses. That right
limits how undeveloped land may be zoned consistent with naturalright principles. It is difficult to say that one land use poses a "real"
threat to another when one of the two properties does not yet have a
distinct use. 422
419 Commo nwealth v. Alger, 61 Mass. (7 Cush. ) 53, 97 (1851).
420 See, e.g. , R ESTATEMENT (SECON D) OF TORTS§ · 8218 (2) (b), 828( b) (1979) .
42 1 See Ambler Realty Co. v. Viii. of Euclid, 297 F. 307, 316 ( .0. Ohio 1924).
422 See discussion supra Part 111.B.4.
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Similarly, it is virtually impossible to conclude th at a zoning plan
secures equal ben efit o r an average reciprocity of advantage to all
own ers wh en much o r most of th e affec ted land is undevelo p ed .
There is simply not e no ugh info rmatio n to d e termine wh e ther th e
plan will prese rve or e nlarge every affec ted own e r 's prefe rred la nd
use . From tim e to time in recent years, th e Supre m e Co u rt h as suggested that zoning d oes secure an average recip rocity of advan tage,423
but these sugges ti o ns h ave o nly diluted th e prin ciple so much that it is
now meaningless. Judge Westenhaver viewed zo ning quite differently
and emphasized tha t Ambler Realty's land was un d evelo ped .424 Considering th e reciprocity-of-advantage issu e , h e co nclud ed :
It is a futil e suggestio n th at pla inti ffs prese n t and o bvio us loss fro m

be ing d eprived o f th e no rmal and legitim ate use of its pro perty
would be co mpe nsated indirectly by be nefi ts accruing to th at land
fro m the restrictio ns imposed by the ordin ance o n o th e r land . It is
equally fu tile to suppose th at o tl1 er p ro pe rty in th e vill age will reap
the be nefi t of the da mage to plainti ffs p ro pe rty a nd that of othe rs
simila rly situated . . . . [T ] he p ro pe rty values [lost] are eitl1er d issipated or transfe rred to unkn own a nd more o r less dista nt
owne rs. 425

7.

The Supreme Court 's Opinion and Its Legacy

One may fa irly ques tio n th e th eories of p rope r ty and po litics o n
which Judge Weste nh aver relied . But his reservati o ns about th e scop e
and purposes of Euclid's zoning laws di rec tly fo llow fro m those th eories. His o pinion m ay also seem aggressive because h e second-gu essed
th e motives behind and th e effects of th e Euclid zo ning plan . Interm ediate scrutiny, h owever, was part and parcel of th e na tural-right
proj ec t for p rope rty regula tio n . In A lger, wh e n Chief Judge Sh aw d efe rred to th e Massachuse tts legislatu re 's h arbor-line regulati o ns, h e
emph asized th at h e was writing an exceptio n al case. H e warn ed th at
th e wh o le edifi ce of constitutio nal takin gs p rinciples wo uld colla pse if
such d eferen ce ever extended to p ro pe rty regul ati o ns o n d ry land.426
Judge Westenhave r saw this da nger vividly. H e learn ed fro m several d ecisio ns in whi ch tl1 e Suprem e Co urt had uph e ld re nt-co ntrol
laws. These laws were supposed to be two-year "te mpo rary expedie nt[s]" in resp o nse to housing sh o rtages crea ted by World War I, but
they remained in effec t seve n years after th e war and sh owed n o signs
423 See, e.g. , Pe nn Ce nt. T ra nsp . Co. v. ewY01·k City, 438 U.S. 104, 133- 35 ( 1978); id.
a l 139- 40 (Re hnqui st, J., d isse n ti ng) .
424 See Ambler Realty, 297 F. at 309-1 0, 3 15-1 6.
42 5 Id. a l 3 15-1 6.
426 See supra notes 274-75 an d acco m panyin g text.
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of going away.427 Judge Westenhaver concluded that it is better "to
withstand at the very beginning every invasion of a constitutional guaranty of life, liberty, or property."428
Even more on point, Euclid presented many of the issues litigated
in Buchanan v. Warley. 429 In that case , the Supreme Court had invalidated a zoning scheme designed to segregate blacks and whites
throughout Kentucky.430 The Court delivered seve ral sweeping statements about the rights to buy and use property431 and about the
grounds a state could cite to regulate those rights in zoning law.4 3 2 In
Judge Westenhaver 's estimation, "no gift of second sight [was] required to foresee " that if race-based zoning had bee n upheld in
Buchanan, "its provisions would have spread from city to city throughout the length and breadth of the land. "4 33 Judge Westenhaver foresaw that Euclidean zoning threate ned to become a tool of antiimmigrant, anti-growth , and class-based tendencies. 434
In contrast, the Supreme Court was less concerned about zoning's potential for abuse than about the fact that zoning had become a
staple in local land-use regulation in many states.435 Justice Sutherland, one of the Court's most articulate defe nders of natural property
rights,436 authored an opinion upholding Euclid 's zoning scheme
under traditional police-power principles.
owh ere in his opinion
did he confront th e problems aesthetic zoning posed for the free exercise of property rights. Justice Sutherland also held that th e city of
427
See A mbler Realty, 297 F. at 31 l (citing Bloc k v. Hirsh , 256 .S. 135 ( I 92 1); Ma rcus
Brown H olding Co. v. Fe ldman , 256 .S. 170 (1921 ); Edga r A. Levy Leasing Co . v. Siegel,
258 U.S. 242 (1 922)) .
428
Id. (citing Boyd v. UniLed Stales, 116 U.S. 61 6, 635 (1 886)).
429
245 U.S. 60 ( 1917).
43 0
See id. at 8 1-82.
43 1
See id. al 74 (" Prope rty is more Lh an th e me re thin g which a person owns. It is
ele me nta ry th aL it includes th e right to acquire , u e, and disp ose of it. The Co nstituti o n
protec ts th ese esse ntial attributes of property.") .
432
See id. at 74-75. The Co urt sta led :
The dispositio n and use o f pro pe rty may be co ntro lled in th e exe rcise o f
th e po lice powe r in th e inte resl of th e public h ealth , co nve ni e nce, or we lfa re. Ha rmful occ upatio ns may be co ntro lled and regulated. Legitima te
business may also be regul ated in th e interest of th e public. Ce rtain uses o f
p rope rty may be confin ed LO porti o ns of th e muni cipality o th e r th an th e
reside nt di stri cL, such as live ry stabl es, brickyards and th e like , because o f
th e impairme nl o f th e health and comfo rt of th e occupa nts of ne ig hbo rin g
p ro pe rty.

Id.

A mbler Realty, 29 7 F. at 3 I 3.
See id.
4 35
See Viii. of Euclid v. Ambl e r Realty Co., 272 U.S. 365, 390 (1 926) ; Charl es M. Haar
& Mi chae l Allan Wolf, Euclid Lives: The Survival of Progressive Jurisprudence, 11 5 HARV . L.
433
434

R EV.
43 6

21 58, 21 9 1-92 (2002) .
See, e.g ..

HADLEY

ARKES, TH E RET U RN OF GEO RG E

PR U D ENCE OF NAT RAL RI G H TS

20-24 ( 1994) .
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Euclid had ample police power to anticipate and control nuisances. 437
Judge Westenhaver had doubted that Euclid 's scheme had a real connection to any pollution-control ends, and he was concerned that the
scheme restrain ed the developme nt of undeveloped property. 438 Justice Sutherland brushed aside these doubts, on the ground that Euclid
could include "a reasonable margin" for erring on the side of controlling industry "to insure effective e nforcement." 439 Justice Sutherland
recognized that Euclid's zoning scheme strained the pollution-control
rationale when it purported to segregate apartments from standalone
houses. 440 After canvassing state precedents, however, Justice Sutherland chose to defer to the findings of zoning experts. He deferred to
expert findings that apartments inflicted nuisances on standalone
homes because any apartment can act as a "mere parasite" on the air,
open spaces, and scenery available in residential neighborhoods. 4 4 1
Justice Sutherland's opinion for the Court bowed to the experts'
findings more than a natural-right conception of the police power
could allow. He faithfu lly restated the case for natural-right-based regulation , but no one takes his restatement seriously anymore. When
the Court turned a blind eye to the discrepan cies between zoning and
nineteenth-century conceptions of the police power, it sent a strong
message that zoning was unproblematic. Euclid is now understood, in
one leading casebook's characterization , "as a generous endorsement
of social engineering in the nam e of public health, safety, and welfare. "442 The Supreme Court cites Euclid routinely as proof that it can
uphold land-use regulations promoting health, safety or welfare, even
when the regulations "destroy[ ] or adversely affect[ ] recognized real
prope rty interests. "443 This deference seriously discredited the case
for constitutional takings principles.
F.

Miller v. Schoene, Public Necessity, and the Embrace of
Utilitarian Property Theory

The final blow came in Miller v. Schoene, the "cedar rust fungus "
case .444 Miller v. Schoene applied the same utilitarian property theory
as Justice Brandeis did in Mahon, without an y of Mahon's complications or distractions. Miller v. Schoene now stands for the principle that
regulations pass muster whenever the law under review increases soci43 7
438
439
440

44 1
442
443

Euclid).
444

See Euclid, 272 U.S. a l 387-88.
See Ambler Realty, 297 F. a l 314-16.
Euclid, 272 U.S. al 388.
See id. al 388- 90.
See id. at 390- 94.
D KEM IN IER & KRI ER, supra note 343, a t 1010.
See, e.g., Pe nn Ce nt. Transp. Co. v. New York City, 438 U.S. 104, 125 ( 1978) (citing

276 U.S. 272 ( 1928).
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ety's utility more than it diminishes the economic value of the affected
owners' property.445 This holding conflated police power with eminent-domain power and undermined any principled constitutional
distinction between the two.
1.

Cedar Rust Fungus and Other Weed- and Pest-Control Laws

Miller v. Schoene arose out of a conflict between apple- and cedartree owners in Virginia. Wild cedar trees seriously threatened the Virginia apple-growing industry because they carried a fungus called
cedar rust, which is harmless to cedar trees but deadly to apple
trees. 446 To control cedar rust, Virginia enacted a statute deeming to
be a public nuisance any cedar tree carrying the cedar rust fungus. 4 47
The statute authorized the state entomologist to inspect cedar trees
for the fungus when requested to do so by ten freeholders in the local
county. 448 If the entomologist found that cedar trees were harboring
the fungus and were within two miles of any apple orchard, he was
required to order the owner to cut down the trees and destroy
them. 449 The Virginia law followed the same inspect-and-destroy
scheme as many other turn-of-the-century agricultural laws protecting
agricultural interests from pests, weeds, and animal diseases. 4 5 0
The Virginia Supreme Court rejected the constitutional challenges to the cedar rust law. 45 1 It cited as controlling precedent its
decision in the 1920 case Bowman v. Virginia State Entomologist. 452 Bowman followed the same approach that the U.S. Supreme Court used in
Cusack, St. Louis Poster Advertising, and Euclid to uphold billboard controls and zoning: cite traditional nuisance-control principles, but then
defer to the legisla ture to explain away any tensions between those
principles and the law under review. The Bowman court declared that
the public may regulate to protect not only "the safety, health , and
morals of th e people, but also , under certain circumstances, ... the
protection of prope rty. "453 At the same time, the court warned, "every
possible presumption is to be indulged in favor of the validity of a
statute."454 On that basis, the Bowman court deferred to the Virginia
445

See, e.g., Penn Genl., 438 U.S. at 125-26 (citing Schoen e, 276 U.S. al 279) .
See Schoene, 276 U.S. at 277-78.
447
Mille r v. State En tomo logist, 135 S.E. 8 13,8 14 n.l (Va. 1926) .
448
Id.
449
Id.
450
See Bowm an v. Va. State Ento mologist, 105 S.E. 141 , 145-47 (Va. 1920) (citing exampl es o r laws passed by th e U.S. Co ngress and nin e sta tes ).
45 1
Miller, 135 S.E. at 8 14-1 5.
45 2
See id. (citing Bowman as contro lling precede nt) .
453
Bowman, 105 S. E. at 145.
454
Id. at 147.
446
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legislature's findings tha t apple growing was affected with a public interest and tha t ced ar rust fungus con stituted a public nuisan ce .455
The Virginia Suprem e Court lean ed too heavily o n judicial d efe re nce a nd interb ra n ch comi ty. The p ro perty-regulati o n principles th e
Bowman co urt cited did n ot justify treating th e ced ar rust law as a "regulatio n. " Indeed , th e co urt recognized that, a t comm o n law, th e
cedar trees would n o t h ave co nstituted a nuisan ce, public o r private. 456 Still , th e co ur t asserted , "wh atever co nstitutes a real m en ace
to [the agricultural] supply may be legitimately d eclared by statute to
be a public nuisan ce a nd aba ted as su ch , altho ugh it m ay no t h ave
been such a nuisan ce ... at comm o n law."457

2.

Changing Circumstances in Natural-Right Constitutional
In terpretation

The Virginia Suprem e Court glossed over a crucial ambigui ty in
th e idea of "ch anging circumstances." Na tural-right-minded jurists
free ly admitted that n ew co nditions might require n ew laws. Wh en
th ey spo ke of th e principle of cha nged circumsta nces, howeve r, th ey
meant som e th ing fa r narrower than wh at is usu ally understood n ow.
Constitutio n al provisio ns expressed broad and perman ent d eclaratio n s of m o ral principle. Altho ugh fac tual co nditi on s co uld and often
did chan ge, the e nds of governme nt did n o t. Judges and legislato rs
we re supposed to ad ap t positive laws to chan ging real-life co nditi o ns,
always to secure pe rm an e n t m o ral principles as we ll as possible .458 In
prese n t-day legal th ou ght, by co ntrast, "changed circ umstances" argum e n ts allow legislato rs to ad a pt laws n o t o nly wh e n tim es chan ge th e
factual conditi o ns tha t need to be regulated , bu t also wh en th e people
ch ange th e ir basic o pinio ns abo ut h ow th e governm ent sh o uld regulate proper ty.459 Th e fo rm er app roach presum es th a t lawmakers will
apply p e rm an e nt equal-rig h ts principles to a ch a nging wo rld; th e la tte r frees lawma ke rs to experime nt with equal-righ ts principles, p rogressivism , social utilitaria nism , or som e o th er po liti cal th eory that
might capture th e public's fan cy.
This di stin ctio n m akes a huge diffe ren ce in understa nding M iller
v. Schoene. According to th e n arrowe r view, th e confli ct was n eve r
about "apples ve rsus ced a rs." Within a sch em e of eq ual righ ts, th e
obj ect was to prese rve to every affected own er a n equal sh a re of freeSee id. at 145, 147- 48.
Id. a t 144.
457 Id. a t 145.
458 See supra no te 105 an d acco m panyi ng text. Fo r a fam ous defe nse o f this view, see
Justi ce Suth e rla nd 's disse nt in Ho me Bldg. Loa n Ass' n v. Blaisd ell , 290 U.S. 398, 448
( 1934) (Su the rl and , J., disse n ti ng).
45 9 See, e.g. , PruneYard Sh o ppin g Ctr. v. Robins, 447 U.S. 74, 89, 92- 93 (1980 ) (Marshall , J ., co ncu rring) .
455
456
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dom to put her own property to h e r own preferred use. The Virginia
legislature could still try to regulate th e conflict even if traditional nuisance law could not. Still, if and when th e legislature tried a new approach, it was bound by equal-rights principles.

3.

Regulating Cedar Rust Consistent with Natural-Right Principles

As it turned out, the cedar rust was not a "nuisance" in the traditional sense. The fungus was a natural condition on the land. The
owners of th e cedar trees did not put the trees, or the rust fungus, on
their property. In general , nuisan ce law incorporates act and causation requirements because it holds owners responsible for how they
use their properties. The Virginia Supreme Court recognized as
much in Bowman when it cited precede nt holding that a harmful condition is not a "nuisance" unless it is proximate ly caused by some act
or omission of the defe ndant. 460 Since the cedar trees grew naturally
on Miller's property, he could not be held responsible under common-law nuisance principles for damage they might inflict on neighboring property. Richard Epstein has concluded th at Miller was
wrongly decided on similar grounds.461
This conclusion does not make it impos ible to "regulate" the
cedar rust problem under natural-right principles, however. If the
Court had declared the cedar rust law unconstitutional, it would have
preserved conditions that were "natural" in a low, Hobbesian sense.
The law would have restrained Miller and his apple-growing neighbors from using fraud or force on each other, but it would have left
the apple growers exposed to a huge risk. Striking down the cedar
rust law would also have preserved conditions that were "natural" in
the sense that the Legal Realists meant when they lampooned naturallaw theory. The law would have stayed within the traditional and customary confines of the common law of nuisance, even if those traditions and customs applied imperfectly to the problems posed by cedar
rust fungus. 462 It was still possible, however, that property legislation
could create conditions that were "natural" in the sense understood
by Founders like James Wilson. 463 Such legislation could adjust
Miller's and his neighbors' property rights so that all could pursue
their own preferred property uses, no one would be inclined to fight
over property, and all would have the greatest realistic chance of entering into society with one ano tl1 e r. 464 To ecure such "natural" conSee Bowman, 105 S.E. at 144 (c iting Ro be rts v. Ha rriso n , 28 S.E. 995 (Ga. 1897)
(excludin g da ngero us natural co nditi o ns o n land fro m th e reach of nuisa n ce, on th e
ground that nui sa n ces must be p1·oxim ate ly ca used by th e d efendant actor's o mi ssio n )).
46 !
See EPSTEI N, T AKI NGS, supra no te 32, a t l 13-14.
46 2
See CA s R. Su STEIN, THE PARTIAL CONST ITl'TION 51 ( 1993).
463
See discussion supra Pan 1.8.
464
See discussio n supra Part l.A-C.
460
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ditions, Virginia legislators could step outside the confines of
nuisance common law to resolve this conflict, while always judging
their results by natural-right principles.
Th e cedar rust law probably could not have been saved as a regulation sec uring an equal and reciprocal advantage. Still, it is conceivable that some regulations of natural hazards might pass muster under
this category. For instance, even if the owners of swamps are not responsible for mosquitoes and other health threats in their swamps, as
co ntem plated by traditional rules of causation and nuisance, a law
forcing each to drain his respective portion of the swamp might well
secure to all the mutual benefit of freedom from disease. Some of the
weed- and pest-control laws in other states could have been justified
on this basis. If virtually all residents in a given locale grow a few crops
threatened by one weed, all would benefit enough from the control
law to assume a duty to watch for the weed on their own lands. Even if
different crops were threatened by different weeds, the control
scheme could still secure a common benefit to all owners if it protected each from weeds especially dangerous to farming. However, it
is not likely that the cedar rust law could have passed muster on this
basis. The n eighbors received no new rights to make up for the cedar
trees they chopped for the apple growers.
Nevertheless, it would still have been possible to adjust the cedar
rust law to make it "regulate" the fungus conflict as a harm-prevention
measure. Even if Miller committed no nuisance, the cedar rust in his
cedars still posed a "harm" to the apple groves in the natural-right
sense of the word. Miller might not have been negating his neighbors' right to grow apples, but the fungus was. If the law could not
regulate this harm by analogy to nuisance, it could analogize to the
law of necessity instead. Cedars tended to grow wild on rural grazing
lands or hom es; they were not grown for commercial purposes, and
they were useful only as decoration. 465 Assuming that Miller was a
rural ranch or homeowner, the cedars may have provided him with
incidental benefits, but he could still enjoy the main use of his property without them . At the same time, chopping down the cedars
would leave his apple-growing neighbors with what James Madison
had called "th e like advantage" over their properties. 466 Miller should
have ceded "property" in the cedars to save his neighbors ' main use of
their lands. Thus, he should also have ceded his right to exclude the
apple growers from e ntering his land to destroy infested cedars
themselves.
465

148.
466

See Mi ll e r v. State Entomo logist, 135 S.E. 8 13,814 (Va. 1926) ; Bowman, 105 S.E. at

See 14
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Seen in this light, th e Virginia Suprem e Co urt sh ould h ave analyzed th e ced ar rust law as th e New J ersey Supre m e Co ur t h ad an alyzed th e fi re-co ntrol law under ch allenge in American Print Works.
The n ecessity in Miller v. Schoene was less stark than th e n ecessity in
American Print Works. Miller co uld give up his cedars wi tho ut losing
th e primary use of his la nd, while th e New York City fire in American
Print Works was bo und to d estroy completely o n e of th e two p arties'
p roperty. 46 7 Still, th e cedar rust law could be judged by wh eth er it
regulated th e p arties' p rope r ty rights by ord ering h ow th e apple-grove
own ers exercised th eir natural righ t of n ecessity.
A few subtle ch anges wo uld h ave saved the law. The law co uld
n ot, and sh o uld n o t, h ave m ad e Miller respo nsible fo r clearing th e
cedars free of charge. It co uld h ave auth o rized local apple growers to
enter and d estroy infested ced ars o n ce th e state entom o logist h ad
fo und an infestatio n . State officials co uld h ave ch o pped d own the
trees and billed th e apple growers. If the legisla ture was bent on making Mille r ch o p d own th e infested trees o n his p ro pe rty, it sh o uld h ave
force d the apple-grove own ers to compensa te Miller fo r do ing the ir
work, o r pe rhaps itse lf co mpe nsated Mille r. The la tte r possibili ty
sh ows how closely th e po lice p ower approach es th e eminent-do m ain
power in cases involvin g n ecessity. Still, a ny of th ese laws would have
captu red th e distinct characte r of th e "h arm" ge ne ra ting th e confli ct
and "regula ted " tha t harm consistent with natural-right p rope rty
principles.
T hat said, Miller v. Schoene is ofte n ass um ed to p resent an irreconcilable co nfli ct betwee n th e ced ars and th e apple groves. 468 T his po rtrayal is misleading because th e co nfli ct was betwee n the own ers and
no t th e ir trees. Fro m this perspec tive, tl1 e co nflict was easy to regulate , beca use h o m e- and pasture-own ers co uld relinquish "p ro perty"
in th e cedars wi tl1 o ut losing th e p rimary uses of th eir lands. Still, as
will be see n , th e U.S. Sup re m e Co urt did presen t th e case as an all-o rn othing conflict betwee n th e cedar trees and apple trees, and this rendi tion plays a sig nifi cant role in co nsti tu tio nal law.469 The fo llowing
assumes, th en , tha t Mille r own ed and o p erated a co mme rcial cedar
grove, and tha t th e re we re abo ut as many ced ar g roves as apple groves
th rough o ut th e local regio n .
In this renditi on , th e n a tural-right a pp roach cann ot say in any
principled way wh ethe r the ced ar trees pose "h arm" to the apple trees.
Cedar rust is too unusual a po llu tant to draw a ny clear conclusio ns.
See supra notes 20 1-05 and accompanying texl.
See, e.g., LOUIS M 1c H AE L. SEIDMAN & MARK V. TUSHNET,
T EMPO RA RY CONST IT U T I ONA L. I SSU E
26-27 ( 1996) ; S uNSTE I
Miche lma n, supra no te 22, at 1198- 99.
469
See d iscu sion infra Part 111. F.4.
467
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Because the fungus carries with the wind whether or not anyone active ly grows th e cedars, 470 Miller's cedar grove would teeter on th e
edge of the ac t requirement of nuisance. One could argue that Miller
exposes himself to nuisance liability by growing cedar trees in large
quantities, but this interpre tation would stretch the act requirement
for policy reasons p ec uliar to one case.
The better course would be to treat th e conflict as a case of pure
necessity. In this rendition, th e conflict b etwee n a ppl e a nd ced a r
growers would indeed be as stark as th e city fire in American Print
Works or the case of drowning sailors fighting over a ship-pla nk.47 1 In
the real case, the apple growers should have enjoyed "property" in
their trees; in the h ypothetical rendition, no apple grower could claim
"property" in growing apples next to cedar groves, and no cedar
grower could claim "property" in being free from apple growers' complaints. If th e state did not intervene, the parties could and probably
would fight it out. Because neither side had "property," however, the
state could also settle this conflict by protecting whichever sp ecies of
tree it chose. As in th e real-life case, however, if th e state forced cedar
owners to cut down their own trees, it would need to compensate th e
cedar owners for doing apple growers' extermination work.
4.

The Supreme Court's Embrace of Utilitarianism and L egal Realism

These issues are close, difficult, and perhaps obscure, but it is
critically important to get them right in order to maintain consistency
in th e natural-right approach to takings. 472 By th e e nd of the 1920s,
the natural-right approach had little room for e rror. The dominant
academic trend found this approach incoherent. Any mistake by natural-right-mindedjudges was bound to bolster tha t perception . These
dange rs surfaced when the U.S. Supreme Court uph e ld th e Virginia
Supreme Court's decision.473
The Court's opinion, written by Justice Harlan Fiske Stone, later
appointed Chief Justice by President Franklin Ro osevelt,474 wa
strongly sympathetic to utilitarian and Legal Realist ideas about property regulation. Justice Stone boldly broke with th e nuisance-co ntrol
rationale:
[T] h e state was under th e necessity of making a c ho ice betwee n the
preservation of one class of property a nd that of the other wherever
both existed in dangero us proximity. It would have been non e the
less a ch o ice if, in stead of e nacting the present statute, the sta te, by
470
47 1

472
473
474

See Mill e r v. tate Entomologist, 135 S.E. 813,818 (Va. 1926) .
See supra n o tes 198-206 a nd acco mpa n yin g text.
See EPSTEIN, T KING , supra note 32, at l 14.
See Miller v. Sc h oe n e, 276 U.S. 272,281 (1928).
See SEIDMA N & T SHNET, supra note 468, at 27.
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doing nothing, had pe rmitted serious injury to the ap ple orchards
within its borders to go on unchecked. When forced to such a
choice the state does not exceed its constitutional powers by d eciding upon the destruction of one class of property in order to save
another which, in the judgment of the legislature, is of greater value
to the public. 475

Justice Stone turned the natural-right understanding on its head.
He embraced a sweeping understanding of necessity. In the naturalright framework, American Print Works and the hypothetical rendition
of Miller v. Schoene present two exceptional cases in which natural-right
principles cannot say which of two property uses has a right. Justice
Stone made these exceptions the rule. In the natural-right approach,
the state could play favorites between two uses of property only when
there was property in neither. Justice Stone's gloss on Miller suggests
that the state can play favorites whenever it wants. Thus, Frank
Michelman uses Miller v. Schoene as he uses Hadacheck, to demonstrate
what he calls "the frequently illusory quality of the 'antinuisance'
perception." 4 7 6
Second, Justice Stone endorsed the Legal Realist principle that
all law is political. He said that there "would have been none the less a
choice if, instead of enacting the present statute, the state , by doing
nothing, had permitted serious injury to the apple orchards witl1in its
borders to go on unchecked. "477 This statement endorses th e notion
that constitutional rights always depend on prior legislation or court
decisions. As Cass Sunstein explains it, Miller v. Schoene e ncouraged a
change of attitudes, in which "adherence to common law or status quo
baselines no longer seemed neutral , and departures from those baselines were no longer impermissibly partisan. Both the common law
and the statute amounted to legal choices." 478
From the perspective of natural-right-minded jurists, however,
Justice Stone and the Realists begged the question. Founding Erajurists freely admitted that law was political. As Vermont jurist Nathaniel Chipman explained, "In the United States of America, political
opinions, though considered as merely theoretical, cannot be wholly
inconsequential. In these States, government is, professedly, founded
in the rights of man." 479 In Chipman's and other Founders ' view, th e
principle of the equal rights of man set a political standard for judg475
476
477
4 78
47 9

Schoene, 276 U.S. at 279.
Mi chelm an , supra no te 22, at 1198.
Schoene, 276 U.S. at 279.
S N TEI N, supra note 462, at 54.

NATHAN I EL CHIPMAN,
SKETCHES OF THE PRI N C I PLES OF GOVERN MENT 16 (1793) ("The
o pinions e nte rtained of government, of th e necessity of laws, o f the e ncl to be atta in ed by
th e m, and th e means of atta inin g that e ncl, will have an influen ce o n th e sentiments o f th e
peo pl e, and th e reaso nings of th e legislato r. ").
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ing property co nflicts. In land-use law, for instance, the law n eed ed to
protect residential uses of proper ty from pollutio n and moral nuisan ces. Otherwise, by doing nothing, th e law would encourage polluters to steal equal-use rights from homeowners, just as the law tacitly
favors d efam ers and harms libeled victims if it does nothing to res train
excesses of speech. Thus, th e Realists did not m ake any new discovery
when th ey claimed that the law was political. Their argument suppressed the main ques tion: whether the Realists had a prope rty th eory
to beat na tural-right theory. 480
The Realists did have th eir own theory-the utilitarianism evid en ced in Mahon. U ltimately, Justice Stone 's most important p oint in
Miller v. Schoene was his claim that "th e state does not exceed its co nstitutional powers by d eciding upon th e d es truction of one class of property in order to save a noth er which, in th e judgment of th e legislature ,
is of greater value to th e public. "4 8 1 Justice Stone believed that Miller
and his n eighbo rs acquired value in their land uses only to th e extent
th at th e local communi ty thought their uses had social value. If Miller
and his n eighbo rs di sliked each others' land uses, th e ir dispute ought
to be d ecided not by adjusting th eir rights, but by d e termining
wh e th er th ere was "a pre pondera nt public concern in th e preservation of th e o n e inte rest over th e other." 4 82 Nuisance and private-necessity prin ciples could not m ediate such conflicts; every cedar-versusapple problem prese nted a publi c-necessity issue . And th e local legisla ture was best situated to d ete rmine what was publicly necessary; it
kn ew bes t what the local community thought was required by sound
"consideratio ns of social policy."483
5.

Miller v. Schoene and the Redundancy of Regulatory Takings
with L egislation

Whatever tl1 e m erits of this version of utilitarianism , it undermines the distin ctions that kee p regulatory takings law con ceptually
separate from th e kinds of judgments that legisla tures gen erally make
in th e legisla tive process. In cases of property co nfli ct, Miller v. Schoene
suggests, "the State mi ght prope rly make 'a cho ice betwee n th e pres48 0 lf the Rea lists we re off-ta rget, it may h ave been be ca use th ey we re not sh oo tin g
directly a t Fo undin g Era n a tural-ri g ht th eo ry, but a t late nineteenth-century political th eo ry kn own as " Lega l Fo rm alism " o r "Classica l Legal Thought." Cla sica l Legal Thought did
try to esta blish a sc ie n ce of law ind e p ende nt from m ore political disciplines like law an d
socio logy, and fo nna li sLS tried to find "neutra l principles" an d ge n eral apoliti ca l Ame,-ica n
custo m s th a t mi g ht seal Am erican law off from normative p o liti cal th eo ry. See ALSCHULER,
supra note 362, at 86- 94; MORTON J- H ORWITZ, THE TRA NSFO RMATI ON OF AMERICAN LAW,
I 870-1960: THE CRIS1s OF LE ,AL ORTH ODOXY 27-31 (1992) ; SEIDMAN & T HNET, supra
n ote 468, at 31-33.
48 I Schoene, 276 .S. at 279.
482 See id.
483
Id. at 280; cf id. (clefen·in g Lo th e legislature's judgme nt if "n ot unreaso n a ble").
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ervation of one class of property and that of the other, "' and favor
whichever "' is of greater value to the public. ' "484 Thus, every takings
question raises a question of public necessity, a choice between the
social values of the two kinds of property at issue.
So under tood, takings law collapses. It cannot serve as a meaningful constitutional check on regulation. Miller v. Schoene makes regulatory takings law turn on the same conside rations that motivate the
public to regulate in the first place. Surely the Virginia legislature
passed the cedar rust law because Virginia residents thought app les
were more important to state interests than cedar trees. Miller and
other cedar owners might complain and bring takings claims, but
such claims were bound to fai l because they turned on ... wheth er
Virginia residents thought apples were more important to state interests than cedar trees. Because the residents made their preferences
clear when the legislature voted, the constitutional claim is
meaningless.
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It took another fifty years, but th e Supreme Court fully endorsed
Miller v. Schoene's approac h in the landmark 1978 decision Penn Central Transportation Co. v. New York City. In Penn Central, the Court combined the most government-fri endly features from the cases previously
con idered: Mahon's property theory, Euclid's deference, and Miller v.
Schoene's legal realism. The turn to utilitarian takings principles was
complete.
This Part re-examines Penn Central and subsequent decisions from
a natural-right approach . Generally speaking, regulatory takings law
raises two main compla in ts. In the vast majority of cases, the law is
muddled , though the muddle never quite seems to stop the governm e nt from winning. In the remaining cases, the law is too rigid and
too friend ly to owners. The natural-right approach to tak ings has a
simple d iagnosis for both tendencies. From this perspective, the Penn
Central regime distorts regulatory takings law because it does not attach enough importance to equal freedom of action over property.
When a law restrains the equal and free use of property, it inflicts
demoralization costs on the rest of society. Such a law scares owners
who are not directly affected, by threatening that they will be stripped
of use rights like owners who are directly affected. These demoraliza484
Pe nn Ce nt. T1·ansp. Co. v.
Schoene, 276 U.S. at 279).
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.S. 104, 126 (1978) (quoting
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tion cos ts sh o uld reduce th e law's social value and require just co mpen satio n wh en eve r they outweigh the law's social gains.
By and large, Penn Central interest balan cing disregards th ese
cos ts. T his disregard m akes Penn Central's inte res t balan cing ad hoc
and governm ent friendly. In a few extre me situa ti o ns, as subsequent
cases co nfirm , the interest bala ncing places too much we ig h t o n d em o raliza tio n costs. This excessive re lian ce m akes th e ex trem e cases
too rigid a nd own e r fri e ndly.
The n atural-right approach also prescribes a cure as simple as th e
diagn osis. If o ne is truly inte res ted in resolving Penn Central' s d octrinal problems, th e simplest way to d o so is to co unt free-use d em o ralizatio n costs in takings inte res t balan cing. From th e standpo int of
n atural-right theory, wh en a co urt considers the social value of a pro pe r ty regulation , it should disco unt that social value by th e extent to
which it threaten s all own ers' free use of p rop er ty. Prope rty regul atio ns are likely to h ave low o r n egative social value wh e n th ey fa il bo th
of th e tests applied in th e nin e tee nth-ce ntu ry cases. Wh e n a prope rty
regulatio n n either directly abates a substantial threat to private proper ty o r to th e public h ealth , safety, m o rals, o r co mm o ns, n o r secures
"commo n ben efit" o r an "average rec iprocity of ad vantage" to all regula ted own e rs, takin gs law sh o uld presum e th e law h as little o r n egative
social value . This a pproach res to res th e middle gro und th a t has bee n
missing ever sin ce Penn Central. It anti cipa tes th e muddle and the rigidities, and it fo cuses takings law o n the m eri ts of the "regula ti o n "
unde r ch allenge. Beca use this approach is su ccessful o n its own
terms, it sh ows why and h ow takin gs law need no t fo llow eith er of the
extre m es it fo llows now.
A.

Penn Cen tral: Compl eting th e U tili tarian Tum

Penn Central establish ed th e bas ic framewo rk fo r all subseque nt
fe d e ral regulatory takin gs ch alle n ges. The Penn Ce n tral Transp o rtati o n Compa ny own ed Grand Ce n tral Station , a fa m o us rail road te rminal in New York City. 485 The co mpany soug ht to build a multistory
office building on to p of th e sta ti o n , but th e addi tio n th rea ten ed to
spo il Grand Ce ntral's value to th e city as a fa m o us la ndm ark.486 Beca use New Yo rk City's La ndm a rk Commissio n had already d eclared
th e statio n a city histo ri cal site, th e owne rs co uld n o t build th e ex te nsio n unless th e Commissio n gave th em permissio n to d o so. 4 87 Wh e n
th e Co mmissio n di smissed th e ir requ est as "n o thing m o re th a n an aesth e ti c j o ke, " th e own e rs sued for just compen sa ti o n .488
485
486
4 87

488

Penn Central, 438 U .S. a t 11 5.
See id. a t 11 5-1 6.
See id.

See id.a tll 7-1 9.
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Penn Central would have bee n an easy case fo r compen satio n
unde r nin e tee nth-century takings principles. Pres umptively, Penn
Ce ntral h ad private proper ty in th e right to use th e a irspace above
Grand Ce ntral, and the Co mmissio n 's actio n restrained th e fre e exe rcise of th ose rights. Even though th e co mpany had n o t ye t d evelo ped
its airspace, th e use po te ntial in that airspace was priva te property, like
Alger 's undevelo ped pote ntial in his sho reline fl ats or th e J acobs fa mily's potential in th eir h o m e cigar business.489
Penn Central' s use righ ts could n o t be excised fro m the compa ny's
pro pe rty o n the ground that th ey were n oxio us. Beca use th e Co mmissio n 's ruling cited o nly aesthe tic concerns, it raised th e sam e con ce rns
as billboard laws. 490 Se parately, it was probably impossible to find th at
th e Commissio n 's ruling, or th e histo ric-prese rvatio n law ge ne rally, secured equal and mutual advantages to all p rope r ty owne rs th ro ug ho ut
New Yo rk City. Most residen ts enj oyed th e sce n ery value of Grand
Central and similar buildings fo r free; affected own ers lost use and
d evelo pme nt rights worth hundred s of tho usands, or even millio ns, of
d o llars.49 1 In sh ort, the preserva tio n law wo uld h ave "taken " the priva te pro per ty th e company h eld in its use righ ts.
Instead of following this approach , h owever, th e Supre m e Court
used Penn Central to write a compre h ensive o pinio n se ttlin g all of th e
qu estio ns left op en by th e cases examined in th e p revio us Part. In his
o pinio n for th e Court, Justice Brenn an gro und ed fed eral takin gs law
in uti litaria n term s. H e drew o n Justi ces H o lmes 's a nd Bra nde is's
o pinio ns in Mahon, 492 Justice Ston e's o pinio n in Miller v. Schoene,493
a nd th e sc h olarship of auth o rs like J oseph Sax494 a nd Fra nk
Mich elman. 495 Fed eral regulatory takin gs law ha fo llowed Penn Central' co nce ptio n s of proper ty and interest balan cing ever sin ce .
Penn Cen tral recast wh at it m eans to h o ld "private pro perty" in a
possessio n. Like Justices H o lmes and Brande is in Mahon, Justice Brennan grounded "p roper ty" interests no t in th e free d om associated with
pro perty, but rather in th e value assoc ia ted with it. H e sugges ted th at
an owner has a thresh old ta kin gs inqui ry wh e never a regulatio n has a n
See supra no tes 132- 49, 250- 72 and accompanying text.
See d iscussio n supra Pa rt 111.C.
49 1
See Penn Central, 438 U.S. at 11 6.
492
See d iscussio n supra Part 111.D.
493
See d iscussio n supra Part 111.F.4.
4 94
See Penn Central, 438 U.S. at 125 (citing J ose ph L. Sax , Takings and the Police Powe1;
74 YALE LJ. 36 (] 964)) ; see also J osep h L. Sax , Tak ings, supra no te 223, a l 150 (stating tha t
" [o ] nce property is seen as an inte rdepe nd ent ne two rk of co mpe ting uses, . .. p ro pe rty
rights and the law of ta ki ngs are ope n fo 1· modi fi ca ti o n" and no tin g th at "a new view o f
p ro perty righ ts sugges ts tha t cu rrent takin gs law sta nds as an obstacle to ra ti o na l reso urce
alloca ti o n").
495
See Penn Central, 438 U.S. at 128 (citin g Mi chelman , supra note 22, a t 1226-34) .
4 89

490

2003)

TAKINGS, REGULATIONS

1647

adverse "econo mic impact" o n h er ,496 a nd m ore parti cul arly wh en the
re gula tion inte rfe res with "distin ct in ves tm e nt-bac ke d exp e ctations."497 Like Justice Ston e in Millerv. Schoene, Ju sti ce Brennan m ade
the owner's constitutional "prope rty" in those expectations turn on a
balancing of private and public inte rests. T o d e termin e whe th er a taking h as occurred , Penn Cen tral instructs co urts to balance the owner's
economic h arm and lost expectatio ns against "th e characte r of the
governmental action."498 On th ese standa rds, th e Pe nn Ce ntral company lost becau se it had no co ncre te ex pec tatio ns in d eveloping its
airspace, while the New Yo rk preservati o n law h ad positive social
value. 499
Now, a takings regime d oes n o t assum e a specific ch aracter simply because it ba lan ces utilita ria n in te rests. Th e regime 's cha racter
varies de pe ndin g o n whi ch social a nd individual inte rests co unt in the
bala n ce, and on wh eth e r th ose inte res ts co unt ofte n e n o ugh to create
ge n eral rul es o r presumptio ns in th e ba lan cing. Theo re ti cally, for instance, Justice Brennan co uld have fo llowed Ri ch ard Epstein 's Lockean conce ptio n of inte rest balancing.500 Doctrin ally, h e could h ave
bo rrowed fro m th e approac h th e Restatement of Torts uses to balance
utilities in nuisance law. Comm e nt (e) to secti o n 828 makes clear that
this utility balan cing includes in part th e equal and free use of prope r ty, which th e Restatement' co mme nts recogni ze as "freedom of condu ct" and "th e free play of individual initiative." 501 Mo d e rn nuisa n ce
law, th o ugh n o t without its proble ms, setsecoh e ren t "regul a tory" stand ards because co urts continue to recogni ze that "individual prope rty
righ ts," including especially a "land own e r 's right to use his prope rty
lawfully to m ee t his legitima te n eeds," re ma in "impo rta nt po licy conside ra tions."502 Eith e r approac h wo uld have ge n erated prin ciples of
intermedia te sc rutiny, nuisan ce co ntro l, and e qual advantage much
like the cases co nsidered in Part II. Fro m th e natural-righ t pe rspective, of course , th ese app roach es co nfuse th e ca rt with th e h o rse .
They draw n o rm a tive conclusio ns fro m utili ty befo re examining
wh eth er utility is con siste nt with hum an reaso n an d m o rali ty. Still,
Epste in 's and th e Restate ment's a pproach es wo uld ge n erate res ul ts
satisfactory to mos t natura l-ri gh t-mi n d ed jur ists.
Butjusti ce Brenn a n ch ose a diffe re nt app roac h , making fed e ral
law agn ostic abo ut th e cha racter of th e gove rnm e nt's ac ti o n . H e in4 96
497
498
499
500

Penn Central, 438 U.S. a t 124.
See id.
See id.
See id. a t 130-32.
See d iscuss io n supra n o tes 36 -69 a nd accompa nying te xt.
See RESTATEMEN
T (SECON D) OF T o RTS § 828 c m t. e ( 1977); see also id.

826 (using
501
utili ta ri a n inte rest ba la nc in g to d e fin e th e u n reaso na bil ity e le m e n t o f n u isa nce law) .
502
Sh e r v. Le ide rm a n , 226 Cal. Rptr. 698, 704 (Cal. Ct. App. 1986).
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structed tha t th e ch arac ter of th e gove rnme nt acti o n be d ee m ed high
wh en eve r th e ch allenged law is "reaso nably rela ted to th e p ro m o tio n
of th e gen eral welfare."503 As a matter of law, this instructi o n is quite
defere ntial because it inco rp o rates "ratio n al-basis" principles of j udicial defere n ce. As a m atte r of policy, it applies th e utilita rian p rop er ty
theo ry injustice Brand eis's Mahon dissent a nd justi ce Sto n e's opinio n
in Miller v. Schoene. According to this th eo ry, the greates t good for the
greatest number d oes n o t require the law to recognize social utility in
freedo m of actio n over private proper ty. If this requi rem en t is no t a
co ntrolling th eo retical principle in prop e rty regulatio n , courts sh o uld
not impose it as a con stitution al requi rem e n t o n legisla tu res. Because
legisla tures balan ce social values before passing gen e rally applicable
legisla tio n , Justice Brenna n 's a pproach makes regulatory takings law
an empty ch ec k o n legislation .
When Justice Brennan ad o pted this d efe re ntia l unde rstanding of
utili tarian interes t balan cing, h e tra nsfo rm ed regul atory takings law
into the "muddle " it is widely acce pted to be tod ay. Fo r Justice Brenn a n , regula tory takings law is in h e re ntly muddled . H e complained
that this bra n ch of th e law "ha [s] p roved to be a problem of considerable diffi culty," and that th e Court "h as been un able to d evelo p an y
'set formula ' fo r d etermining" regula tory takin gs p roble ms.5 04 But
Justi ce Bre nnan had refashi o n ed takings law co nsiste n t with a th eory
within which regulatory takin gs law wo uld never be solvable. O f
co u rse, th e Co ur t m ig ht h ave h ad substa ntive reasons fo r sayin g that
its utilitaria n approach makes fo r be tter regul atory po licy than th e
nine teen th-ce n tury app roach , Epstein 's app roach , or m od e rn nuisance law. But that i a substa ntive ch o ice, not a d octrin al p ro blem
inherent to takings law. Justi ce Bre nnan never co nfro n ted this issu e ,
and n e ith e r h as an yo ne else o n tl1e Court to d ate. 5 0 5
B.

Loretto: Regulatory Touchin gs

Penn Central leaves regulatory takin gs law with two stro ng impressio n s: th ere are n o clear standards fo r so rting o ut wh e th e r gove rnm e n t regul ati o ns are in vasive, a nd it is almost always th e gove rnm en t
th at be nefits fro m the lac k of standa rds. Th ese impressio ns a re un settling, bu t it is o n e thin g to d o ubt Penn Central's res ult or its ratio na lbasis d eferen ce, q uite an o th e r to fram e a be tter a pp roach . Anyo ne
wh o su bscribes to Penn Central's basic intellectual fo undati o ns must
co nfro nt th e sam e p roble ms tl1 at plagu ed justi ce H o lmes in Mahon. If
Penn Central, 438 U .S. al I 3 1.
Id. at 123- 24.
505
For exa mpl e, Ha noch Dagan deve loped a Lh o ugh tful re habili ta ti o n of Penn Cen tral
in Takings and Distributive Justice, 85 VA. L. REV. 74 1, 795-99 ( 1999) , bu t the Co u rt has noL
con ·idered this critiq ue . See infra Part IV.E.
503
504
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the free control and use of property does not produce enough utility
for enough people enough of the time to weigh in takings interest
balancing, it is virtually impossible to define the exceptional circumstances in which "regulation goes too far" and is "recognized as a
taking." 506
To define those exceptional circumstances, jurists must draw on
political theory and property theory. They must generalize human
behavior and then apply those generalizations to the third prong of
the Penn Central balancing test, relating to the character of the government's action. Justice Holmes tested the other available options in
Mahon, and none of them worked.507 If a jurist wants to follow standard utilitarian principles but leave an exception for "excessive" regulations, eventually she must formulate rul es of utility specifying when
and why certain kinds of regulations have low social value or character
because they demoralize other owners.
Loretto v. Teleprompter Manhattan CATV Corp. provided one early
sign that the Court was struggling with this challenge. The case
carved out a per se exception to Penn Central balancing whenever the
government permanently and physically occupies some segment of
the owner's property. New York State had passed a law requiring landlords to allow cable companies to install cable television junction
boxes on their properties. 5 08 Under this law, the Teleprompter cable
company installed a junction box on the roof of Loretta's apartment
building to extend cable coverage to her tenants.509 If the Court had
decided Loretto within the framework of Penn Central's balancing test,
Loretto should have lost. The cable installation caused a tiny intrusion on her property, it caused her little eco nomic harm, and it certainly did not lower her expectations of renting out apartments. If
anything, the installation probably benefited her, by giving her cableready apartments to rent. Meanwhile, the cable-access law improved
state residents' social welfare by increasing their access to cable
television. r; 10
Instead of following Penn Central, however, Justice Marshall distinguished the case on the ground that regulatory trespasses are special.
When a regulation strips an owner of the right to preve nt a trespass,
Loretto holds, the character of the government action has a low value
in Penn Central' s balancing test: " [W] e have long considered a physical
intrusion by government to be a property restriction of an unusually
506
See Pa. Coal Co. v. Mahon , 260 U.S. 393, 415 ( 1922); supra notes 372-76 and accompanying text.
507
See supra notes 378-84 and accompa nyi ng text.
508
See Loretto v. Teleprompter Manhattan CATV Co rp. , 4-58 U.S. 4-19, 421 (1982).
509
See id. at 422.
5 10
See id. at 442-56 (Blackmun , J., disse nting).
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serious character for purposes of th e Takings Clause."5111 On this
point, th e Court followed a recommend ation made by Michelman, 5 12
who argued in Property, Utility, and Fairness that " [ t] he psychological
shock, the emotional protest, the symbolic threat to all property and
security, may be expected to reach th eir high est pitch when governm e nt is an unabash ed invader."513
This per se rule is not implausible, but one may still wonder
whether it provides th e most se nsible a pproach. First, Loretta's rationale makes sen se only if the law und er challenge regulates land or
chattels. It cannot apply to regulations of in corporeal species of property, which by d efinition leave the right to exclude out of the proverbial bag of rights. As a result, Loretta's balancing of Penn Central's
interests h as little or n othing to say about takings in inte llectual property, when today Con gress is raising serious takings questions by passing laws modifying th e le ng tl1s of pate nt and copyright terms. 5 14 Nor
can Loretto say anything insightful a bout ta kings principles as applied
to franchises, when states are raising serio us takings questions by revising franchise agreements drastically in a wave of deregulation.515
Second, eve n as a pplied to land and chattels, Loretto seems incongruous n ext to Penn Central. From a financial standpoint, the state
inflicted a relatively ch eap taking on Lore tto while New York City
stripped Penn Central of d evelo pme nt rights worth tens of millions of
dollars.5 16 From a th eoretica l stan dpoint, Penn Central and Loretto
paint a strange picture of human psych o logy. According to Penn Central, when a regulation strips use righ ts, peo ple tend not to suffer any
loss of utili ty- even whe n th ey lose tens of millions of dollars. But
according to Loretto, when a regulatio n restrains th e right to exclude,
d e moralizati o n profiles spike off th e charts. Not only is the affected
owner massively d emo ralized , m any of h er n eighbors-who would
have been indifferent had sh e lost only use rights-now fear th at th ey,
too, may lose th eir exclusionary rights. Are human be ings naturally
this schi zo phre ni c, a nd is it reasonable to found a system of takings
law o n th e assumption that th ey are?
By co ntras t, if o ne agrees with nin eteenth-centu ry jurists th a t th e
rights to exclude and use are diffe rent manifestations of th e sam e ac5 11

Id. at 426.

See id. at 427 n .5 (q uoting Mic helm an , supra no le 22, al 11 84).
513
Mich elm an , supra nole 22, a l 1228.
514
Eldred v. Ashcroft, 123 S. Ct. 769 (2003) (upholdin g the Co pyri ght Te rm Exlensio n Act).
5 15
See William J. Baumol & Tho mas W. Merrill, Deregulatory Takings, Breach of the Regulatory Contract, and the Telecommunications A ct of 1996, 72 N.Y. . L. Rev. 1037 ( 1997).
516
6 See Penn Ce n t. Transp. Co. v. New York City, 438 U.S. 104, l 16 (1978) (noting that
th e lease for Grand Ce nu·al SLation 's d eve lop menL righLS was worth at least $2 milli o n ne t
annually for fi fty years) .
5 12
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quisitive and industrious passions, 517 the middle ground is obvious.
Theoretically, different owners may value different uses or exclusionary rights differently, but as a starting presumption all owners value
both. Doctrinally, it then follows that the "private property" element
of takings law should remain conceptually separate from the "regulation/ takings" e lement. Thus, when a regulation invades or occupies
an owner's land , the trespass does not automatically trigger just-compensation requirements; it merely creates a threshold takings issue,
just like any use restraint. In each case, the focus then shifts from the
rights lost to the government's justifications for excising those rights
from the owner's bundle. The same principles of intermediate scrutiny, harm prevention, and reciprocity of advantage should then apply
to invasive and noninvasive regulations alike. That is why, for instance, the fire-prevention law at issue in American Print Works "regulated," and did not per se "take ," the right of building owners to stop
outsiders from tearing down their buildings. 518 Even though the law
stripped an owner of the right to exclude trespassers, the court was
satisfied that the law ordered the application of a background fireprevention public-necessity excep ion inherent in every owner's right
to exclude. By contrast, the Woodruff court could state that the grazing law "took" grazing rights and exclusionary rights, because the law
neither prevented harm nor enlarged pasture owners' remaining
rights.519
Under this approach, the result in Loretto would remain the same,
but the analysis wou ld focus less on what Loretto lost and how she felt,
and more on whether the government inflicted a disproportionate
burden. The law would presume that Loretto lost private property
when she lost the right to exclude the cable company from her premises. Contrary to the Supreme Court's opinion, however, that loss
would not give Loretto an open-and-shut case for just compensation .
A court would need to determine whether Loretta's lack of cable created some nuisance or necessity-based harm comparable to the cedar
rust fungus in Miller v. Schoene.520 Because the building almost certainly posed no such threat, the court would then need to ask whether
the installation law worked to the equal advantage of Loretto, her tenants, and other cable customers. Probably not, because the installation of cable into apartments is not quite like the installation of
footpaths, as in Palmyra or Paxson. 5 21 True, Loretto would gain access
to cable for her own use and the use of her tenants, and a court would
517 See supra notes
518 See supra notes
519

52 0
52 1

69-72 and accompanying text.
196-206 and accompanying text.
See supra no tes 216-22 a nd accompanying text.
See discussio n supra Part 111.F.3.
See supra no tes 187-96 a nd accompanying text.
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need to discount her just compensation for these gains. 5 22 Nevertheless, by any fair measure, Loretto lost more than she gained. Before
the New York law took effect, cable companies usually compensated
owners at the rate of five percent of gross revenues from the cable
service attributable to the cable line on the owner's property.5 23 Because the installation law neither prevented harm nor secured an
equal advantage to all affected owners, it constituted a taking.
C.

Lucas: Total Use Restrictions and the "Denominator"
Problem

Reasonable minds may disagree over Loretto's per se rule, but it
has not been particularly difficult or controversial to apply. Local
land-use planners now know there can be "no taking without a touching." The Supreme Court fashioned a much more controversial and
problematic per se rule in Lucas v. South Carolina Coastal Council. 5 24
Lucas holds that a noninvasive regulation automatically triggers compensation requirements if the regulation "denies all economically
beneficial or productive use of land."525This holding strains regulatory takings law because it creates two radically different legal rules for
use restrictions.
Lucas presented a takings challenge to a total ban on coastal developme nt. In 1986, Lucas paid $975,000 for two beachfront lots on
the Isle of Palms, inte nding to build single-family homes on them.526
In 1988, South Carolina enacted the Beachfront Management Act,
which directed a coastal commission to establish an erosion line along
the Isle and barred all new development within 20 feet of that line. 5 27
Because Lucas 's lots were seaward of the erosion line, he could not
build on them. 528 The trial court found as a matter of fact that the
Act deprived Lucas of any reasonable economic use of the property
and rendered it valueless. 529
522
On re mand, t.h e city ca ble-televisio n commissio n used t.his principle to se t Loretto's
compensa ti on a t o ne d ollar, an award affirm ed by th e New York Court o f Appeals. See
Lo re tto v. T ele prompte r Manh atta n CATV Co rp., 446 N.E.2d 428 (N.Y. 1983) ; DUKEMINIER
& KRI ER, supra no te 343, at 1 178. Th e one-dollar award was far too low, see infra text accompa nying note 523, butt.he Court o f Appeals was co rrec t to disco unt Lore tto 's just-compensation awa rd to some extent.
5 23
See Loretto, 458 U.S. a t 423; see also Richard A. Epstein, Not Deference, but Doctrine: The
Eminent Domain Clause, 1982 SUP. CT. REV. 35 1,379 ("[I]t was established that before t.h e
statute th e company had as a ge ne ral practi ce paid royalties in th e a mount of fi ve pe rce nt
to la ndlo rds fo r th e privilege of laying its cables." ).
524
505 .S. I 003 ( 1992) .
5 25
Id. at 1015.
526
Id. at I 006-07.
5 27
See id. a t 1008-09 (citing S.C. C DE ANN. §§48-39-280 (A) (2), -290( A) (Supp.
1988)),
528
See id. at 1007-08.
529
See id. at 1009.
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The parties, amici, and Supreme Court Justices illustrated just
how ambiguous Penn Central's conception of property and regulation
can be in practice. Justices Blackmun and Stevens argued there was
no taking.530 Their explanation accorded with the most straightforward reading of Penn Central. As the Beachfront Management Act
made clear, beachfront conservation has a wide range of social values.
Sound beaches act as storm barriers to adjacent properties, attract
tourism, and protect indigenous flora and fauna.531Assuming, as Justices Stevens and Black.mun did, that there is no public utility in owners enjoying the free use of their property, the utility of public goods
like these could easily outweigh any private utility Lucas and other
owners might have in developing their lots. Justices Blackmun and
Stevens were emphatic that the balance tipped in the state's favor
even if Lucas and other affected owners lost all of the economic value
in their lots. 532 Justices Blackmun and Stevens followed Penn Central's
substantive pro-government tilt to its logical conclusion.
Meanwhile, Lucas, his amici, and the Court's opinion demonstrated just how difficult it is to develop a principled rule predicting
when owners should win within Penn Central's framework. Because
Penn Central's conception of the public's utility does not include any
private good comparable to the principle of equal freedom of action,
the goods on the private scale are incommensurable with the goods
on the public scale. It then becomes extremely difficult to explain
why owners should ever win, even when one thinks an owner has been
treated unfairly in a particular case. Lucas tried to make the same bad
argument that Justice Holmes had tried in Mahon when he argued
that the balance tipped heavily in favor of the Pennsylvania Coal Company because it lost all the value of its mineral rights. 533 Lucas framed
his main legal challenge to the Beachfront Management Act as an allor-nothing proposition: because the Act stripped his property of all
economically viable use, he was automatically entitled to compensation. As far as he was concerned, the merits of the Act made no difference to his claim. 5 34 An amicus brief filed on behalf of Lucas took an
even more extreme position. The American Farm Bureau's lead argument boldly claimed that regulations triggered compensation requirements whenever they diminished the value of property to any
530

See id. a t 1036 (Blackmun , J. , disse ntin g); irl. at 106 1 (Steve ns, J. , disse nting) .

See Beachfro nt Ma nage ment Act, 1988 S.C. Acts 634, quoted in Lucas v. S.C. Coastal
Coun cil , 404 S. E.2d 895, 896-97 (S. C. 1991 ), rev 'd, 505 U.S. at 1003.
53 2
See Lucas, 505 .S. a t 1036 (Blac kmun , J. , disse ntin g); id. a t I 064 (Steve ns, J. ,
disse ntin g).
533
See supra no tes 378- 80 and acco mpanying tex t.
534
See Pe titi o ne r's Bri ef o n th e Me rits a t 35- 37, Lucas v. S. C. Coastal Co un cil, 505 U.S.
1003 ( 1992) ( 1o. 9 1-453) .
53 1
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extent. 535 But as extreme as this position was, it was not unreasonable,
given that Penn Central provides no way to reconcile private and public
utilities in property.
Justice Scalia's opinion for the Court reflected these same tensions. The Justice was obviously bothered by the impact of the Act on
Lucas's property, but he had trouble articulating his dissatisfaction
within the framework of Penn Central's doctrine and property theory.
Thus, he framed th e basic issue in Lucas in terms of a competition
between public and private values.536Justice Scalia agreed with Justice
Holmes that a regulation could go "too far" in diminishing the value
of property. 537 Like Justice Holmes, however, he ran into trouble
when forced to explain why the government regulation went "too far. "
To solve his dilemma, Justice Scalia made the daring move of
triple-counting Lucas's loss. He agreed with Lucas (and Justice
Holmes in Mahon) that the private interest weighed heavily because all
viable uses of property were lost. 538 But after counting the magnitude
of Lucas 's loss once on Lucas's scale, Justice Scalia then counted it
twice on South Carolina 's scale. First, when a regulation strips a property of all viable uses, Justice Scalia presumed, that fact rebuts Penn
Central's general presumption that th e character of the government
regulation is high . Total restrictions "carry with them a heightened
risk that private prope rty is being pressed into some form of public
service under the guise of mitigating serious public harm." 539 Second,
"total deprivation of beneficial use is, from the landowner's point of
view, the equivalent of a physical appropi·iation." 540 In other words,
an owner's demoralization costs stay low when she loses a few uses of
her property, but when she loses all uses, they spike as high as they
would if the regulation sanctioned a trespass. Her neighbors then suffer the same sympathy demoralizations they would feel after watching
a neighbor suffer a regulatory trespass.
Justice Scalia's opinion largely rejected traditional nuisance principles. The Justice showed little patience or inclination to come to
grips with the natural-right roots of those nuisance principles. Indeed, he soon complained that "the distinction between ' harmpreventing' and ' benefit-conferring' regulation is often in the eye of
535
See Brief of Ami cus Curiae Am erica n Farm Burea u Fed e rati o n and th e So uth Ca rolina Farm Burea u Fed e ra ti o n at 8- l I, Lu cas v. S.C. Coas tal Coun cil , 505 U. S. 1003 ( 1992)
(No . 91--453).
536
See, e.g. , Lucas, 505 .S. at 101 8 (" 'Covernm e m hardly co uld go o n if to so m e exte nt values in cide nt to property could no t be dimini sh ed without payin g for eve ry such
change in th e ge ne ral law,"' (qu o ting Pa. Coal Co. v. Ma ho n , 260 U.S. 393, 4 13 (1 922) ).
53 7
Id. a t 101 4 (quo tin g Mahon, 260 .S. at 4 15).
538
Seeid. atl01 7-l 8.
539
ld. at 1018.
540
Id. at 1017.
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the beholder. "54 1 It was inevitable, then, that he would conclude that
it "is difficult, if not impossible, to discern on an objective, value-free
basis" whether a given regulation exercises the police power or the
eminent-domain power. 542 Strangely, however, Justice Scalia then
drew on traditional nuisance-control principles to carve out an exception to his per se exception to Penn Central. After Lucas, the state must
pay compe nsation to an owner who loses all economically viable uses
of h er prope rty, but not if the regulation enforces a limitation on
prope rty rights inh erent in background state property and nuisance
law. 5 4 3 He offe red as a n example the case in which a power company
tries to build a nuclear plant on an earthquake fault.5 44 Justice Scalia
did not create this exception because he thinks it makes for good social policy or protects individual rights. Instead, he merely presume
that owners have no utilitarian expectations to put their properties to
uses that have always been proscribed by background law. 5 4 5
Observers disagree whether Lucas deserved compensation for th e
economic loss he suffered, but virtually everyone agrees that Lucas 's
reasoning is contorted .540 Lucas 's intellectual difficulties illustrate just
how hard it is to lay down a series of workable principles for distinguishing betwee n compensable and noncompensable regulations
within the intellectual confines of Mahon and Penn Central. Penn Central is easy to apply as long as one does not mind if the government
always wins. It was obvious that Justice Scalia had reservations about
this tendency, but he was not familiar enough with relevant history or
American political theory to see what was good and bad in Mahon .
Indeed , it is doubtful that Justice Scalia could have become familiar
enough because in his own way he is as resistant to relying on naturallaw or natural-right ideas as Justice Holmes. While he professes to
subscribe to natural-law theory personally, he thinks it has no place in
the judicial interpretation of constitutional text. He does not stop to
consider whether the natural law might inform the meanings of morally-laden terms like "private property" or "taken." 54 7
These theoretical problems aside, Lucas and Penn Central also create a serious doctrinal tension. After these decisions, the most important factor in takings cases is whether the use restriction restrains all
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or only some of the affected property owner's use rights. This distinction invites owners and local governments to play strategic games.
The owners' game is known as "conceptual severance. "5 4 8 Owners
have an incentive to turn "partial" regulations into "total" ones by "seve ring" their parcels into affected and unaffected estates. When Pennsylvania passes a law like the Kohler Act, for example, the coal
company is in a better position to mount a takings claim if it owns
mineral rights and conveys away the surface rights. 549 Governments,
on the other hand, have an incentive to play the "denominator"
game.5 5 0 Rather than let a regulation "totally" wipe out the use of a
lot, the government can avoid Lucas's per se coverage by applying regulations piecemeal.
The earliest state cases foresaw these problems with Lucas's "total
value" argument. In Coates, one of the early New York cemetery cases,
the Trinity Church argued that even if its cemetery created a health
nuisance, it still deserved compe nsation because the anti-cemetery ordinance "work[ed] a total destruction of the right, and fails in the
characte r of a mere regulation.""5 1 (Because the church 's land grant
specified that the plot could be used only as a ceme tery,552 the anticemetery ordinance rendered the plot even less useful to the church
than Lucas's beachfront was to him.) The court brushed aside this
argument: "The absolute ownership must reside somewhere; and it
should not be in the power of the owner so to cut up and sub-divide
the uses of his property, as to evade the salutary application of police
powers." 553
Under the nineteenth-century approach , then, the proper way to
resolve Lucas would be to inquire not how many rights in his fee simple Lucas lost, but why South Carolina wanted to deprive him of them.
On this approach, it makes no difference whether Lucas lost some or
all of the development rights inherent on his beachfront property. In
e ither case, the Act would trigge r a threshold takings claim.
The important question would be whether the restrictions on
beachfront development were bona fide exercises of the police power.
One provision of the Act, not challenged in the Lucas litigation,
548
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barred own ers fro m "armoring" their parcels by building erosio n-co ntrol walls alo n g th e sh o reline.554 That p rovisio n su rely fell within th e
po lice power fo r the sam e reason s as th e rive r-bank erosio n law ch alle nged in Tewskbury555 or th e bo undary law ch alle nged in A lger.556
Bo th p ro tec ted th e interes t shared by the public and private
beach owners to maintain th e shoreline as a sto rm barrier. H owever,
th e sec tio n of th e Act unde r challen ge we nt furth er th an th e a n tiarmo rin g law; it barred all n ew co nstructio n be tween th e sho re a nd
d esign ated erosio n setback lines.55 7 Fo llowing nine tee nth-century
cases like Tewksbury a nd Stoughton, th e state n eed ed to prove th a t
home-building presented a real threat to n e ighbors ' sh o relines o r
homes, or to the state's interests in th e ocean , and that a total ban on
home-building was a reasonable and n ecessary respo nse to th ese
threats. 558
These questions were n o t addressed in Lucas, because Lucas
m ad e his argume nt in all-o r-nothing terms. In som e cases, th ese questi o ns might fo rce triers of fac t to draw close lines . But in man y o the rs,
it wo uld be fa irly easy to say that laws like the challe nged section of the
Beachfro nt Ma nage m ent Ac t are excessive. In any case , th e nin etee nth-centu ry approach d oes n o t create th e discontinuities and pe rverse ince n tives created by th e Supre m e Co urt's cu r re nt a pproac h .
And, eve n with som e gray areas, th e lines drawn by the nin e tee nthce ntury approach are clear e n o ugh to sugges t th at Justice Scalia was
fundam e ntally wro ng wh en h e complain ed th at it i "d iffic ult, if n o t
impossible , to disce rn" the lin e between bo na fid e regula tio ns a nd
regula tory takin gs "on an o bj ective, valu e-free bas is. "559
D.

Palazzolo: Co mplicati o ns with Ex pec ta tio ns

Lucas po ints to an o th er se t of problems with th e Penn Cen tral approach : "expectati o n " th eory may n ot se ttl e h ard p ro perty a nd takin gs qu es ti o ns. Penn Cen tral, Lucas, and Loretto a ll ground
co nstitutio nal prope r ty righ ts in "inves tment-backed expectations."560
The re are serio us th eore ti cal limi ts to this app roach . Exp ectatio ns
th eory see ms attractive because, in Justi ce Scalia 's wo rds, it so unds
"objective" and "value-free. "5 6 1 In reali ty, h oweve r, expectati o ns-based
th eory cann o t settl e ha rd cases with out smuggling in n o rm ative asSee S.C. CODE ANN.§ 48-39- 10, -250(5) (Law. Co-op. 1987 & Cu m. Supp. 2002) .
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sumptions about when expectations are "reasonable" enough to deserve legal protection.
Lucas hinted at this problem. On the surface, the Lucas categorical exception sounds objective and value-free : the owner wins just
compensation whenever a court makes the value-neutral determination that she has lost all economically viable uses of her property.562
But on a closer reading, Justice Scalia was not prepared to go so far.
He was not prepared to say, for instance, that a company could claim
compensation for losing the right to build a nucl ear powe r plant over
a fault line even if the plant was the only viable use of th e land.563 To
avoid that consequence, Justice Scalia drew on nuisance law to limit
the reach of his total-diminution rule. But when Justice Scalia made
this limitation, h e embraced the substantive commitments of nuisance
common law and exposed himself to the Realist criticism that h e was
legislating from the bench while pretending he was not.564 Ju tice
Scalia fared no better under Justice Blackmun 's criticisms on this
score than the Formali ts did against the Realists a century ago.565
Lucas is not unique. Expectations theory complicates what ought
to be simple and routine rulings in takings cases because it tries to
make important value determinations seem wholly va lue-n e utral. The
most recent proof of this tendency came in the 2001 decision in Palazzolo v. Rhode lsland.566 In the 1950s, Palazzolo organized a mall corporation to develop twenty acre of salt-water marsh flats in a small
Rhode Island beach town. 567 State agencies denied three app lications
for development by the corporation in the 1960s. 568 In 1971 , the
Rhode Island Coastal Council promulgated regulations that de ignated salt marshes like the company's as "coastal wetlands" and thus
greatly limited development. 569 In 1978, Palazzolo assumed ownership of the company's property when another state agency revoked
the company's corporate charter. 5 7 0 After the Council denied several
562
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oth er p ro posals to fi ll a nd develo p the m arsh es, Palazzo lo bro ug ht a n
inve rse co ndemn a ti o n p roceeding. 57 1
Palazzolo pe rcolated to the Suprem e Court primarily to se ttle
whe th er and in wh at circumstan ces a subsequent owner may acquire
th e ta kings claims of previ o us own ers. If Palazzo lo had an "expectati o n " in using th e pro pe rty in th e sam e m ann er th at his d evelo pmen t
co mpany h ad first inte nded to use it, th e 1971 coastal-wetlands d esigna ti o n upse t his expectatio ns, and h e had a legitima te takings cla im .
But if h e too k title in 1978 as a b rand n ew buye r, under Lucas th e 1971
d esignati o n wo uld h ave beco m e part of th e backgro und law of p roperty limitin g his ex pectati o ns. 572 From that pe rspective, h e bo ug h t
nothin g more th a n a lo tte ry ti cket o n his company's takin gs cla im ,
and th ere wo uld be n o reason to e ncourage such specul ati o n .
If takings law canno t resolve this proble m clea rly a nd un equivocally, it will stymi e titl e tra nsfe rs and land sales ro utin e ly. Th e proble m , however, is d ece ptively diffi cult to answer within th e pre mises of
ex pectations th eory. This is no t a problem th at a ny court co uld answe r by loo kin g to an "obj ective" and "value-free" fact; th e law n eeds a
th o ugh tful , substantive definiti o n of legitima te expectatio ns and a
clear rul e. The Supre m e Court ce rtainly cam e up wi th no ge ne ral
answe r. Five Justices we re co nvinced th at Rho d e Island could n o t argu e th at Palazzo lo lost his claim simply by virtue of the fac t that h e
"purchase d or too k title with n o tice of th e limi ta ti o n " imposed by th e
we tlands d esignati o n ,573 but th ey were n o t sure wh y. Witho ut much
elaboratio n , Justi ce Ke nn edy's o pinio n fo r th e Co urt stated th a t som e
p rospective regulatio ns a re accepted "as reaso nable by all co n ce rn ed ,"
whil e o th ers "are un rea o nabl e and d o n o t becom e less so th ro ugh
pa sage of time o r titl e." 574 In co n curring opinio n s, Justices
O 'Conn o r and Scalia recha racte rized th e Co urt's o pinio n to match
th e ir own views. Justice O 'Connor th ought th at th e tran sfer of titl e
o ught to be bala nced as o n e of several fac to rs rela ting to th e own er's
reason able expec tatio ns under th e Penn Central inquiry; Justice Scalia
th o ug h t th e transfe r of titl e mad e n o di ffe ren ce at all in th e Penn Central ana lysis. 575
T h e nin etee nth-ce n tu ry approac h would easily have avoided this
prob le m. Doctrin ally, it co n ceived of property in terms of righ ts, no t
ex pectations o r los t value . Theoreti cally, this approach wo uld have
See id. at 614-15.
See Lu cas v. . C. Coasta l Co un cil , 505 U.S. 1003, 1027 (1992) (h o ld ing th at a state
"may resist compensation o nly if the logically antecede n t inqui ry in to the nature of th e
own e r 's esta te show · that th e proscribed use in terests we re no t part of hi s ti tle to begin
with").
See Palazzolo, 533 U.S. at 626- 27.
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d eem ed it reasonable for an owner to expect to take title to property
with the right to use it however h e wished, co nsiste nt with th e rights of
ne ighbors and th e interests of the public.576 This a pproach makes
easy work of the title-transfer problem , because it se para tes purchase
price and exp ectations from th e takings inquiry. The owners would
pass o n takings claims with th e property just as owners pass on control
rights, use rights, encumbrances, adverse-possession problem s, and all
the o ther rights and liabilities that go with property in th e private law.
The nin e tee nth-ce ntu ry approach would confirm that Justice Scalia's
p osition was right: ·Palazzolo co uld claim an inte rest in challenging
th e merits of the wetlands regulati o ns on the very same terms as his
pred ecessor in interest. To be sure, Palazzo lo wo uld n o t win just compe nsation simply because h e had a cause of ac tio n , but Rhode Island
would h ave to defend the enforcement of its wetlands regulatio n on
th e m erits.
E.

Tahoe-Sierra, or Conceptual Severance Run Amok

l.

A Total Restriction for a Temporary Period

Palazzolo shows how expectations th eory can confuse so m e of th e
most basic procedural points in regulatory takings law, but th e main
substantive issu e continues to be the tension between Penn Central's
balancing test a nd Lucas's per se rule. This tension was resolved for
th e most part in the 2002 d ecision Tahoe-Sierra Preservation Council, Inc.
v. Tahoe Regional Planning Agency. 577 Tahoe-Sierra co nfirms Penn Central's tatus as th e domin ant case in regulatory takings law and relegates Lucas to the status of a narrow exce ption. 5 78 But the d ecision
also sh ows how th e Court's utilitarian property theory is distorting th e
substa ntive issu es ra ised in federal takings law.
Th e regulations a t issue in Tahoe-Sierra temporarily barred all d eve lopment aro und Lake Tahoe to protect th e lake's natural blue color
a nd clarity.579 Lake Tahoe attracts tourism , hiking, skiing, and also
residential development. 580 As landowners have developed their
prope rties within the basin created by th e hills and m o unta ins n ext to
the la ke, the owners have stripped away th e soil along th e basin and
replaced it with a phalt and co ncrete. 581 Rain formerly absorbed by
basin soil now runs d own th e asphalt and co ncrete in to the lake. 5 82
Beca use that extra rain increases soil erosio n , it funnels into the lake
576
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nutrie nts that fee d algae and spoil the lake's clari ty.583 Califo rnia and
Nevada created a bi-sta te planning age ncy and instructed it to se t air-,
wa te r-, and soil-quali ty standa rds to abate the p ollution. 584 The
agen cy issued a se ries of land-use m o rato ria h alting d evelo pme nt
around the T a hoe basin while it de te rmin ed h ow to execute its
ma ndate.585
These m o rato ria tested th e limi ts of Penn Central and L ucas b ecause th ey "totally" restricted develo pment around T ah oe fo r a "tempo rary" peri od . They were "to tal" because th ey restri cted all
d evelo pment a round th e lake while th ey we re in effect. 586 They we re
"te mpo rary" because th ey lasted som ewh e re be twee n thirty-two
m o nths and six years. Th e circuit co urt and a m aj o ri ty of th e Suprem e Court held that the m o ra toria under review las ted thirty-two
m o nths; Chief Justice Rehnquist, writing fo r Justices Scalia and
Tho mas, read the trial co urt's record to sh ow tha t th e m ora to ria at
issue lasted more than six years. 587 If Lucas controlled , th e affec ted
owners suffered a "to tal" takin g of all viable uses of lease h o ld in terests
in th eir lands, and th ey would win compensatio n . If Penn Central co ntrolled , the use rig h ts the own ers los t wo uld have to be balan ced
against the reversio nary rights they retained a nd th e social ben efi ts of
the m oratoria, and th e own ers would n o t win compe nsation. 588

2.

L and-Use Moratoria Under the Natural-Right Approach

U nde r th e na tura l-rig ht app roach , this to tal-te mp orary classifi catio n proble m wo uld be a sides how. Instead , "priva te prope rty" in la nd
would include th e rig h t to carve out a lease h o ld in terest in th e land,
and also th e right to use a nd d evelop th e land durin g th e lease. Because th e na tu ral-right app roach foc uses o n th e rig h ts lost, n o t o n th e
righ ts retained or th e enti rety of th e es tate, it avoids Tahoe-Sierra's cla sificati o n p roble ms. The case wo uld no t turn o n technica l distinctio ns
be tween fees simple a nd lease h olds. The real issue wo uld be substa ntive-whe th e r th e mo rato ria, in principle, regulated o r invad ed th e
T ah oe basin owners' p ro perty righ ts.
This substantive issu e wo uld break d own into two se parate qu esti o ns. First, m an y m o rato ria laws, ex ante, red o und to the equal and
mutual advantage of all residen ts. As th e Sup rem e Co urt n o ted , la nduse m o ra toria and pe rmit d elays "are used widely am o n g land-use
583
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planners to preserve the status quo while formulating a more permanent development strategy." 589 As long as such res trictions apply only
for short time periods, no single set of owners can know in advance
whether the restrictions will protect or interfere with their land-use
goals. All owners will probably gain from forcing d evelopmenttheirs or their neighbors'-to proceed through th e zoning process.
On the other hand, the longer a moratorium runs, th e m o re substantive effect it has. Long-term moratoria can be used to th e sam e effect
as the zoning scheme in Euclid-to protect the interes ts of first-in-time
owners, slow-growth advocates, and preservationists, at the expe nse of
d evelopers, new-home buyers, and p eo ple who need apartme nts or
other affordable housing.590
Natural-right theory cannot generate an y hard-a nd-fast time limit
to distinguish between these two extremes. It can, however, focus th e
takings inquiry on the proper substantive ques tions. A two-plus-year
morato rium likely did not secure an average reciproci ty of advantage
to all affected owners around Lake Tahoe . As Chief Justice Rehnquist's dissent noted, the first moratorium issued by the T a hoe planning age ncy lasted only ninety days, fairly typical for a te mpora ry
moratorium.59 1 Many other states limit the maximum le ngth of moratoria to anywhere from six months to two years, and California usually
limits morato ria to approximately two years total. 592 A stro ng substa ntive argume nt could be made that the morato ria ceased sec urin g an
average reciprocity of advantage after one year.593 Even ass uming th e
Tahoe planning agency's land-use practices were consiste nt with most
states' approaches, the moratoria were in force for more than two
years, thereby exceeding the length allowable as a reciprocity-of-advantage regulation.
Th e other possibility to consider is whether the moratoria were
part of a plan to regulate a nuisance against a public commons. Lake
Tahoe is a public water, and California and Nevada could pro bably
claim a commons interest specifically in th e lake's na tural clarity. This
argum e nt tests the legal and policy limits be hind bac kground publi cSee id. a l I 487.
See supra no les 429-34 and accompanying text.
See Tahoe-Sierra, 122 S. Ct. al 1496 (Rehnqu ist, CJ. , disse nting).
592
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1495- 96 (d isc ussing state-impo ed maximum tim e limi LS o n mo rato ri a).
593
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Co urt went to co nsiderable u·oubl e to 1·efute iL. See Ta.hoe-Sierra, 122 S. Ct. at 1484 & n.28
(citi ng Brief of Am icus Curi ae Institute for .Justi ce at 30, Tahoe-Sien·a Pres. o un cil v.
Tahoe Reg'l Planning Agency, 122 S. Ct. 1465 (2002) (No. 99-11 67)) ; id. at 1486- 88 (refuting this proposal). Perh aps so me of th e swing vo les on th e Coun conside red this argume nt seriously before joining .Justice Stevens ' opinion .
589

590
59 1

TAKINGS, REGULATIONS

2003]

1663

commons a nd publi c-nuisan ce prin cipl es. T h e alleged "nuisance"
do es n o t occur beca use own ers disc harge any substan ce directly into
th e lake; it occurs beca use own e rs re route rain a nd soil erosio n into
th e lake after they pave th eir own properties.594This co nduct might
test th e limits of th e "act" and "invas io n" ideas inh e re nt in the idea of
a nuisance, like th e cedar ru t fun gus in Miller v. Schoene.5 95 On the
o the r hand, th e own e rs a round the lake a re all in th e sa me position,
unlike th e pasture , h o m e, a nd a pple-grove owne rs in Miller. It would
n o t be un reaso n able fo r tl1 e law to p resum e th at th ese own e rs sh ould
submit to nuisa nce liabili ty fo r th e polluti o n ca used by run off. As a
g roup , th ey stand to ga in m ore th a n a nyo ne else fro m ma intaining
Lake T ah oe in its pri tine tate . T hus, it i · fa ir to say th a t th e m o ratoria sa tisfy th e "e nds" e lem e nt of inte rm ediate sc rutiny, because owners' d evelo pme nt reall y th rea te ns to harm th e lake 's cla ri ty.
Eve n so, th e m o ra toria wo uld still fa il in te rm edi ate scrutiny because they were no t reaso nable a nd n ecessary m eans to th e sta tes'
prope r e nds. 596 Th e mo rato ri a stopped own e rs who had n o t ye t built
fro m makin g th e lake dirti er , but tl1 ey did n o thin g to abate th e ve ry
sam e pollutio n by own e rs wh o had alread y built up th e ir p rope rti es.
Th ey singled o ut so m e own ers a t th e ex pense o f oth e rs, mu ch like th e
law in Jacobs, whi ch singled o ut sma ll cigar sh o ps in Broo klyn a nd New
Yo rk te n em e n ts whil e leaving sh o ps alo ne everywhere e lse. 59 7 Beca use
a ny paving fac ili tates nutrie nt e rosio n into th e lake, every own e r of
d evelo ped la nd aro und th e T ah oe basin infli cts a n ew nuisa nce o n th e
lake wh en eve r it ra ins. Th e mo ra toria did n othing to ·to p uch continuing pollution.598 T o be su re, th e pla nnin g agen cy wo uld n eed to
find so m e o th e r tool to reach th e p o llu tio n caused by existing ho m eowne rs, because m orato ria co uld n o t und o pas t e rosio n. No n etheless,
th e pla nnin g age n cy co uld pursue so me o th er regula to ry approach ,
like a compe n atory tax o r a rul e requiring be tter dra inage. In n atural-right term s, th e m o ra to ri a mad e so me of th e nuisance-makers bear
all of th e burden of clea nin g up th e nuisa n ce .
As o n e can see, th e n atural-righ t approac h co nfro n ts som e co nce p tually d iffi cult p ro blems. But this app roac h d oes ho nes tly assess
th e m e ri ts of th e land-use m o ra to ria. At th e e nd of th e day, it foc uses
th e close qu es tio ns on th e m eri ts a nd ge n erates a cl ear a nswe r to th e
qu estio n wh e th er th ose m o rato ria are exe rcises o f th e p o lice p owe r o r
th e powe r of eminent d o m ain . Th e sa m e ca nn o t be aid abo ut Lucas,
Penn Central, o r th e diffe ren t o pinio n in Tahoe-Sierra.
su pra no tes 580- 4 a nd acco mpan ying text.
d isc ussion supra Part 111 .F.
596
supra no tes 236-4 2 a nd accompanying text.
59 7
supra no tes 133-49 a nd accompan ying text.
598
Ri cha rd A. Epste in , The Ebbs a nd Flows in Takings Law: Reflections on the La ke
Ta hoe Case, SH025 A. L. 1.-A.8 .A. 247, 253 (2002 ) , available at WL S1-1 025 AL I-ABA 247.
594
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See
See
See
See
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Faux Formalism

3.

Th e Co urt's opinion began by relying on several co ntrove rsial
formalist argum ents to disparage the plaintiffs' claims. Justice Stevens
began his legal analysis for the Co urt by purportin g to interpret th e
Takings Cla use's text. While the Fifth Amendment's "plain language ," Justi ce Steven s asse rted, "requires the paym e nt of co mpe nsation whenever th e government acquires private property for a public
purpose, . . . . th e Constitution contains no comparable reference to
regula tio ns th a t prohibit a property owner from m aking certain uses
of h e r private property.599
This plain-language inte rpretation begs too many qu esti o ns to be
pers uasive. It is not sufficient to focus, as Justice Steve ns does, o n the
fac t that the word "regulatory" appears nowh ere in the Takings
Clause . Individual-rights guarantees are not read so lite rally. Imagin e
what regulators could do to freedom of speech if co urts took their cu e
from th e fact that the Free Speech Clause does not expressly ex te nd
to "regulations."600 In th e Takings Clause, th e term "priva te proper ty"
m ay be read to refer to all of th e traditio na l rights associated with
property, like co ntrol, use, a nd di sposition. If so, th en the verb
"taken" i easily supple enough to protec t owners against the deprivation of an y of tho e rights, a nd it is also suppl e e nough to in corporate
som e sh owing of ca use exc using or justifying th e government for having restrain ed such rights. The same distin ction betwee n "invasion"
and "regulatio n " runs through th e Free Speech Clause, which bars
Congress from en acting laws "abridging the freedom of speech ;" 60 1
th e Co ntracts Cla use, which ba rs states from enac ting laws "impairing
th e Obligatio n of Contracts;" 602 and the Second Amendment, which
preve nts th e right to bear arms from be ing "infringed."603
Indeed , th e Second Amendment illustrate m o re clearly than any
o th er constitutional clause just how "regul ation " co mple m e nts and
contrasts with th e "invasion" of a co nstitutional right. Although th e
Amendment g uarantees th at th e right to bear arms may not be "infringed," it anticipates that th e militia will be "well regulated ,"604 specifically by laws n ecessary and proper " [ t] o provide for o rgani zing,
armin g, and disciplining, th e Militia" unde r Article I, section 8.605
Th e term "infringe" thus both pres upposes and impli citly excludes
"regula ti o ns" that e nco urage th e orderly and se nsibl e exercise of th e
599

Tah oe-Sie rra Pres. Co un cil

600
601

See
Id.

(2002).

602

603
604
605

.S.
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v.

am e nd. I.

.S. CONST. art. I,
I 0, cl. 1.
.S. CONST. ame nd. II .
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right to bear arms. 606 Wh e th e r o r no t o n e can say th a t th e plain
m eanin g of the Con stitution requires a judge to interpre t th e Takings
Cla use in similar fas hio n , it certainly permi ts a nd p ro bably eve n invites such a n inte rpre ta tio n.
Justi ce Steve ns co ntinued th e Co urt's opini o n with a n equally
co ntrove rsial originalist a rgum ent. H e challe n ged Lucas a nd o th er rece nt cases by questio ning th e pedi gree of th e regula tory takings e nte rprise. While th e Co urt's "jurisprudence involving co nde mn a tio ns a nd
physical ta kings is as o ld as th e Re public," h e a rgu ed , its "regul atory
takings jurisprude n ce . . . is of m ore r ecen t vintage ."607 This statem e nt is true but irrelevant, because fed e ral co u rts had extre m ely few
o ppo rtunities to h ear regulatory ta kings cases until th e early twentie th
ce ntu ry. 6 08 And if this statem e nt we re m eant to be a claim abo ut the
history of "regula tory ta kings" law ge ne rally, as sho uld be clear by
n ow, th e state m e nt wo uld be fl atly wro ng. Regulatory ta kin gs principles h ave a respectable pedigree in state court opinio ns going back
early into th e nine tee nth ce ntu ry. The re m ay be substa ntive reaso ns
to rejec t th ose state courts ' a pproach to regula tory ta kin gs cases, but it
is no t possible to dismiss th eir app roac h o ut of ha nd by sugges ting
tha t Mahon was the first ge nuin e regulatory ta kings dec isio n.

4.

A ll-or-Nothing Doctrinal Pressures

Whe n Justi ce Steve ns turned to substan ce, he discredi ted th e
plaintiffs' claims by fra ming th e ques tio n as an all-or-n o thin g issu e :
Th e Co u r t could n o t compe nsa te th e affe cted Tah oe own ers unde r
Lucas witho ut m aking local gove rnm e n ts pay just compe nsatio n fo r
every m orato rium-including "numerous n o rmal d elays in obtaining
building perm its, ch an ges in zonin g o rdina n ces, varia n ces, a nd th e
like,"609 But Justi ce Steve ns fo und himself force d upo n this all-o rn o thin g ch o ice o nly because Penn Cen tral a nd Lucas m a ke it virtually
impossible to ma ke principled distin cti o ns between gard e n-variety,
short-term mo ratoria a nd th e m oratoria unde r challe nge in Tahoe-Sierra. Doctrinally, Penn Cen tral cann o t ma ke such distin cti o ns, beca use
it h o lds th a t regul atory takin gs de te rmin atio ns are ad h oc a nd fac tspecific.610 Substa ntive ly, Penn Cen tral co mp resses th e differe n ce betwee n lon g- a nd sh ort-term m o ratoria by instru cting co u rts to d efe r a
great d eal to a ny claim th at a gove rnm e n t regulatio n has a good char606
Fo r fu rth e r ela boratio n o n th is an alogy LO th e Second Am e nd me n t, see Ba rn e ll,
supra no te l I , at 141.
607
Ta hoe-Sierra Pres. Co un cil v. Tah oe Reg' ! Plann ing Agency, I 22 S. Ct. 1465 , 1478
(2002).
608
609

610

See discussio n supra no tes 276- 82 a nd acco mpa nying text.
Tahoe-Sierra, 122 S. Ct. at 1485 (internal quotati o n marks o mitted ).
See Pe nn Ce n t. Transp. Co. v. New Yo rk City, 438 U.S. I04 , 124 ( 1978).
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ac te r. 6 11 On th e oth e r h a nd, because Lucas h eld tha t distinguishing
be twee n "h arm-p reve nting" an d "be n efit-confe rring" regul ati o ns is
o nly "in th e eye of th e beh olde r,"6 12 Lucas's pe r se rule also restricts
th e abili ty to distinguish betwee n lo ng- a nd sh o rt-te rm regul ation s o n
the merits.613
In sh ort, if Justi ce Stevens face d an all-o r-n o thing ch o ice in TahoeSierra, tha t ch oice was force d upo n him n o t by th e facts but by the
Court's doctrine and pro pe rty th eory. Th e Court's law and po licy
made it easy for Justice Steve ns to make it a ppea r as if the Co urt co uld
o nly rem edy an y injustice that mi gh t h ave bee n d o ne to th ese ow ners
by creating serio us a nd sy te matic pro ble ms th ro ugh o ut local la nd-use
law. 6 14 T his a ppearan ce of inevitability also helped Justi ce Stevens
make it see m as if th e Co u rt had no ch o ice but to confin e Lucas to its
facts. Justice Stevens thus a nno un ced that Lucas a pplies o nly wh e n a
land-use regulatio n strips a n own er of all econ o mi cally viable uses in
an "unconditio n al and p e rman ent" way.615
The sam e con ceptual pro ble ms cam e out eve n m o re clearly in
th e Tahoe-Sierra di ssen ts, by Chief Justi ce Re hnquist and Justice
Tho mas. It sh ould be no sur prise th at Justice Steve ns e mph asized th e
fl exible and d efe ren tia l features of Penn Central and th e ri gid and catego rical fea tu res of 1 ucas. H e subscribes to Penn Central' substa ntive
commitme n ts, and h e disse nted in Lucas.6 16 In Tahoe-Sierra, h e was
o bvio usly in terested in crea tin g th e a ppearance th at th e re wa no
o th er realistic o ptio n besides co nstr uin g Lucas as a na rrow exce ptio n
to Penn Central. Chief Justice Re hnquist and Justices Scalia and
Thom as, by co ntrast, we re all qui te inte res ted in usin g Lucas's per se
rul e to reo rie n t takin gs law. But th ey co uld n o t fo rmula te cogent substantive resp o nses to Justice Steve ns's basic po licy arg um e nt.
In their dissen ts, Chi ef Justi ce Rehnquist and Justi ce Th o m as focused mo re o n th e facts th a n th ey did o n takin gs po licy. Tahoe-Sierra
did prese nt th em with a useful fact. Eve n by th e maj ority' s grud ging
calculatio n , th e Tahoe-Sierra pla intiffs los t "te mporary" d eve lo pmen t
rights fo r thirty-two mo nths.6 17 A d ecad e ea rlie r in Lucas, by co ntrast,
Lucas lost "pe rm a ne n t" d eve lop m e n t rights, but h e lost th em fo r a
6 11
6l2
61
6 14

See id. a t 125.

Lucas v. S.C. Coasta l Co un cil, 505 U.S. 1003, 1024 ( 1992 ).

See d iscussion supra Part fV.C.
See, e.g., Tahoe-Sierra,122 S. Ct. at 1485 ("A rul e that req uired co m pe nsa tio n for

every d elay in th e use o f property wo uld re nde r ro utine gove rnm e n t p rocesses p ro h ibitive ly expe ns ive o r encourage hasty d ecisio nma kin g. ") .
6 15
Id. at 1483 (quo tin g Lucas, 505 U.. at 10 12).
6 16
See, e.g., Lucas, 505 U.S. at 107 1 (S teve ns, J., d i ·se n tin g) (e ndo rsing Pen n Centra);
Keystone Bitu min o us Coal Ass ' n v. De Be ned ictis, 480 .S. 470, 473- 506 (1987) (op inio n
fo r th e Co urt by Justi ce Steve ns a pplyin g Penn Central's a pproac h to sca le bac k th e impact
of Pennsylva11 ia Coal Co. v. M ahon, 260 .S. 393 ( l 922)).
6 17
See Tahoe-Sierra,122 S. Ct. at 1474.
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sho rte r time period th a n the Tahoe-Sierra plaintiffs. The So uth Carolina Beachfro nt Managem e nt Act ba rred Lucas fro m any co n struction
o n his beachfro nt in p erp etuity, 0 18 but the So uth Carolina legislature
am ended the Act in 1990, o nly two years after its e nac tment, to allow
owne rs to a pply for special co nstructio n permi ts in d esignated coastal
zones.619 As Chi ef Justice Re hnquist po inted o ut in disse nt, to deny
the pe titi o ners coverage unde r Lucas's per se rule fo r to tal restrictions
would m ake "the takin gs questio n turn [ ] entirely o n the initial label
give n a regulatio n , a label th at is ofte n with o ut mu ch m eaning." 6 20
Str ictly at th e level of th e facts, the Chi ef Justi ce seem ed right. It
see ms unfa ir to say tha t the Tahoe-Sierra plaintiffs did n o t win compensati o n o nly beca use of th e technicali ty th a t they los t all use righ ts in a
lesse r land es ta te tha n a fee simple. Still, o n e clever co ntrast does not
make fo r a so und ta kin gs theory. T o h ave an y ch an ce of expanding
L u cas, th e disse nte rs h ad to develo p th e ir intuitio n abo ut L ucas 's and
Tahoe-Sierra 's resul ts into a ro bust th eory explaining why regulato ry
takings law makes a fundam e ntal mistake wh en it emphasizes, as Pen n
Cen tral d oes, tha t " ' [t] aking' jurisprude n ce does no t divide a single
parcel into discre te segme n ts a nd a ttemp t to d ete rmin e whether
righ ts in a parti cular segment h ave been e ntire ly abrogated ." 62 1 The
disse n ters h ad to confront a nd refu te th e se rio us practical o bjection
raised by Justi ce Steve ns: If a ny m o rato rium inflicts a taking, land-use
plann ers will be force d "to rush th rough th e planning p rocess o r to
abando n [mo rato ri a] altogeth er ," and "la ndown e rs will h ave ince ntives to d evelo p th e ir p ro pe rty quickly befo re a co mpre he nsive plan
can be en acted. "622
In o th e r words, it takes a th eory to bea t a theory, and n o n e of the
dissente rs had o n e. Chief Justi ce Rehnquist did n o t confro nt Justice
Steve ns o n th e m eri ts; h e o nly argu ed that th e Court wo uld n o t raise
th e proble ms Justi ce Steven s was wo rryin g abo ut if L ucas's pe r se rule
we re extended to lo n g m orato ria. Relying o n Lucas's backgro und-l aw
exce p tio n , the Chief Justice argu ed th a t all sta tes carve o ut backgro und exceptio n s to p ro pe r ty rights to m ake roo m for sh ort-term
mo rato ria o n d evelo pment, lasting no m o re than two years. 623 This
was a te chnical and legalistic resp o nse to an impo rtant substantive
problem. The Chief Justice n ever expla ined wh y these background
rese rvati o ns on proper ty righ ts m ad e for so und po licy. No r did h e
explain why, if land use co nditio ns h ave ch an ged drastically over th e
6 18

See Lucas, 505

619
620

See id. at 10 10- 11 (citing S.C. CODE ANN. § 48-39-290 (0 )( 1) (Supp. 1991 )) .
See Ta.hoe-Sierra, 122 S. Ct. a t 1492 (Re h nqu ist, C J. , disse nting) .
Pe n n Ce n l. Transp. Co. v. ewYork City, 438 U.S. 104, 130 ( 1978).
Tahoe-Sierra,122 S. Ct. at 1488.
See id. at 1494-96 (Reh nqu ist, CJ , d isse m ing).

1988)) .
62 1
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past century, local land use planners should not be free to try a different legal approach.
To make such substantive arguments, the Chief Justice would
have needed to recover the crucial feature that distinguishes the natural-right-based approach to regulatory takings from the Penn Central
and Lucas approaches. Penn Central and Lucas place almost no weight
on value judgments about a government regulation's substantive
merit; the natural-right approach places almost all the weight on such
judgments.
Because the natural-right approach connects doctrine to substantive merits, it cuts through Justice Stevens's a ll-o r-nothing arguments.
Justice Stevens worried that the Court could not compensate the
plaintiffs in Tahoe-Sierra without forcing local governments to pay compensation whenever they cordon off crime scenes, close infested restaurants, or bar access to fire-damaged buildings. 624 Not so. Under
the natural-right approach, the state can regulate a harm-prevention
limitation inherent in the free use of property as long as the regulation is consistent with the harm and the logical means for preventing
it. Crime- and building-access orders usually follow this logic; the
moratoria at issue in Tahoe-Sierra did so too selectively to deserve treatment as noncompensable "regulations." Separately, Justice Stevens
worried that the Tahoe-Sierra plaintiffs could not win just compensation without calling into question most permit delays and development moratoria.625Again , not so. Under the natural-right approach,
permit delays and development moratoria are justifiable as long as the
state can make a plausible howing that the restrictions caused by
these delays even out over the lo ng run. Three- and six-month delays
can be justified on this basis, perhaps even twelve- and eighteenmonth moratoria as we ll, but the delays in Tahoe-Sierra probably went
past the breaking point.
Because the natural-right approach connects doctrine to substance, it focuses the legal arguments on substantive issues. Conversely, beca use Lucas purports to be value free, neither Chief Justice
Rehnquist nor Justice Thomas managed to connect law to policy in a
comprehensive way. This deficiency was especially striking because
the substantive rejoinder to the Court's opinion was fa irly simple. No
one needed to question California's and Nevada's power to clean up
Lake Tahoe, but it was fair to ask wh ether the states' planning agency
allocated the cleanup costs in a proportion rough ly equal to the extent to which owners were making the lake dirty. As soon as the planning agency broke from this principle of equal and free use of
property, its cleanup scheme turned into a tool for exclusion. Judge
624
625

See irl.
See id.

at

1485.
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Weste nhave r anticipated all the problem s eigh ty years ago in his o pinion in Euclid.626 Beca use th e moratoria lasted so lo n g, they gave owne rs who h ad already built ski resorts, casinos, and posh hom es a
powerful regula tory leve r with which to exclude n ew owne rs, n ew
co mp etiti o n , n ew d evelo pment, and n ew classes of reside nts and to
prese rve th e enj oym e nt of Lake T ah oe for th e mselves.
Co

c 1.us10N

In th e first Lin coln-Do uglas d ebate, Abrah am Lin coln b oldly
claimed th at "public se ntime nt is everything."627 " [H] e who m o ulds
public sentime nt," Lin coln explained , "goes d eep er th an h e wh o e nacts statutes or pronounces decisions. H e makes sta tutes and d ecisions possible or impossible to be executed."628
Wh e th e r or n o t Lincoln was right as a ge n e ral ma tte r, Am e rican
regulatory takings law ce rtainly proves his po int. Fo r m o re tha n a ce ntu ry after th e Fo unding, na tural-right th eory m o lded th e sentime n ts
of the Ameri ca n state co urt judges wh o prono un ced d ecisions in wh at
we n ow kn ow as regulatory takings cases. In th e ea rly twe nti eth ce ntu ry, natural-right prope rty th eo ry fell o ut of fas hi o n in th e law a nd
acade my, and utilita rian prope rty th eory too k its place . Beca use th e
U .S. Supre m e Court did not sta rt h earing regul atory takin gs cases until th en , its earliest cases dramatize th e tensio ns and diffe re n ces betwee n th ese two compe tin g approach es to prope r ty regula ti o n . By th e
l 970s, wh e n th e Court establish ed Penn Central as the leading co ntemporary regulatory ta kings case, utilitaria n th eory h ad been in asce nda n cy fo r so lo ng that the nine tee nth-ce ntury sta te cases might as we ll
h ave been written in a fo re ign lan gu age. T o para ph rase Lincoln, legal
se ntim ent had bee n m o lded so th o ro ughly in utilita ria n casts fo r so
lo ng tha t n o o n e o n th e be nch apprec ia ted th e spirit unifying ninetee nth-ce ntu ry regul a tory takings law.
That loss of pe rspective has affec ted regula tory ta kings d octrine
profoundly. At least since Penn Central, regulatory takings law h as h ad
a d es pe ra te ton e. The Supre m e Co urt admi ts that its ta kin gs doctrines o perate witho ut unifyi n g standards o r principles, but it d o ub ts
th e law co uld d o be tte r under any other a pp roach . T h e Co urt i
wro ng. The co n ce ptual proble ms fo llow fro m th e typ e of utili tari a n
p ro pe rty th eo ry the Court applies, but th e Court canno t see this connec ti on beca use it h as no way to step o utside of th e intellec tual h o rizo ns sha ping its law. Within th e Co urt 's h orizo ns, Pennsylvania Coal
626

62 7
COLN:

1989).
628

Seedisc ussio n supra Pa rt III.E.
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Co. v. Mahon is th e fo undati o na l regulatory taking case . But within
Mahon 's h orizo ns, Penn Central makes mo re sense. T o apprecia te th e
possibilities and limitati o ns of takin gs law, o n e must ste p out of
Mahon 's h o ri zo ns and loo k a t th e d evelo pme nt of th e law fro m th e
ou tside.
The nin eteenth-ce ntu ry tate cases p rovide th at perspective. The
n atural-right th eory th ey a pply articulates principled reasons why th e
state must co mpe nsa te own e rs wh en it fo rces th em to bear m o re of
the bu rd e n for a new publi c p roj ect th a n th eir n eighbors. That th eo ry is supple en o ugh to a pply to m an y d iffere n t sticks in th e proverbial bundle of rig h ts-including use righ ts. U nlike Mahon's and Penn
Central's exp ec ta tio ns th eory, th e n atural-right approach ge n era tes a
seri es of m ea ningful distinctio ns be tween "p ro pe r ty" in use righ ts and
"inju rio us uses of p rop erty." Unlike Mahon's a nd Penn Central's utility
bala ncing, th e na tural-right a pp roach ge n e rates two p rincipled d efinitio ns of th e "regulatio n " of pro per ty. One res to res to affec ted citi ze ns
the equal sh are of righ ts take n fro m the m by injurio us uses of pro per ty; o nce this bo dy of law h as d one its j o b, th e o the r fo rcibly rearran ges legitima te uses of p ro per ty to be n efit th e affected own ers like a
gro up of equal partn ers. If a law discha rges neither of th ese fun ctio ns, it strips a n own e r of m ore use righ ts th a n h e sh o uld have to
co ntribute for a public proj ect, it "extracts a be nefit" fro m th e own er ,
and it inflicts a regulatory taking.
No t o nly d oes thi s a pp roac h hi ghlight th e d octrin al proble ms in
fed e ral law, it also suggests a simple solutio n. Ultimately, Mahon 'sand
Penn Central' s in te res t bala ncing breaks d own because it balan ces apples and o ran ges. One scale we ighs individual inte rests unrelated to
any wider social good ; the o th er we ighs a co nce ptio n of social efficie ncy tha t takes little or n o acco unt of h ow much society d ep ends o n
own ers to exercise free initiative . Mod ify Penn Central's balan cing test
to take account of th e utili ty society enjoys wh e n owners ge t as much
free ac tio n ove r th eir p ro perty as is co nsiste nt wi th th e n e ighbo rs'
n eeds, and this comme nsurability p ro blem disappears. The law can
then d evelo p th e doctrin al standards it lacks n ow-interm ediate scrutiny, h arm p reve n tio n , an d equal advantage.
T o be sure, co h erent and principled d octrin al standards are n o t
an end in th em selves. T hi Articl e has n o t sh own th a t the n aturalright approach re p rese n ts a better substa ntive th eory of p rope rty regul ati o n th an tl1at of Penn Central. But th e earlier a pp roach d oes exp ose a nd tes t m any of the assum ption s we ho ld abo ut Penn Central and
its legacy. Ma ny of o ur ass ump tio ns about ad h oc p rincipl es are a
crutch. Th ey h elp us supp ress whatever d o ubts we may h arb o r abo ut
th e m e ri ts of mo d e rn la nd-use laws. If we choose to kee p Penn Central,
we sh o uld have th e integri ty to acce pt that we are m aking ta kings law
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less clear th an it co uld be , a nd the probi ty to admit th at we kee p th e
law th e way it is now beca use we prefer th e utilita ri a n th eory Pen n
Central e ndo rses a nd th e substantive po litical results it d e live rs.

EXAMINING THE POWER OF FEDERAL COURTS
TO CERTIFY QUESTIONS OF STATE LAW
Jonathan Remy Nash
Attracted by the perception that certification accords with norms offederalism and comity, f ederal courts have applied certification without serious
examination of its jurisdictional validity. Close examination of certification 's jurisdictional unde,pinnings reveals that they are contradict01y and
flawed. When a federal court certifies questions of law to a state court, the
procedural posture is either that of the federal court temporarily relinquishing
jurisdiction over the case to the st.ate high court-the "unitary conception" of
certification; or that of the f ederal court abstaining pending resolution of an
independent, streamlined case by I.he state high court-the "binary conception " of certification. The unitary conception is problematic because it may
require state courts to exercise the f ederal judicial power improperly. The
binary conception is problematic because it is inconsistent. with current Suprerne Court. precedent. Moreover, although I.his precedential inconsistency
can be mitigated, I.he binary conce/Jtion of certification remains inconsistent
with the fundarnent.al purfJose of f ederal diversity jurisdiction.
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On thee-dotted line

Schools are taking e-signatures beyond promissory notes and employing them in other administrative areas. A prime example is AIU Online,
a division of American InterContinental
University, a wholly owned subsidiary of
Career Education Corporation.
In August AIU Online became began to offer
students secure e-signature capability for applying
and enrolling in its online degree program. The
school's approval came not from the federal government but from AIU' s state authorizing agencies, the Georgia
Nonpublic Postsecondary Education Commission and the
Illinois Board of Higher Education.
As one of ED' s FSA "demo" participants, AIU Online
had already made e-signatures operational for financial aid
purposes. Institutions throughout higher education have
delayed using e-signatures beyond promissory notes, awaiting further guidance from the Department of Education.
Now a proposed rule in the July 28, 2003 Federal Register
discusses "guidance for the use of electronic communications in meeting certain FERPA requirements."
"In cases where FERPArequires a signed and dated writ-

ten consent under Sec. 99.30 for a disclosure,
such as the issuance of a transcript to an
employer, these proposed regulations specify
that an agency or institution may accept electronic consents and signatures when reasonable security is provided for the process,"
ED' s language continues. The NPRM discusses the security conditions, which echo previous requirements for "safe harbor" status
with electronically signed promissory notes.
"The proposed regulatory guidance validates
what we are doing with our student assistance programs," notes Robin Throne, provost and chief compliance
officer for AIU Online.

Money

Clips

A high-touch approach
Tucked away in the back of the exhibit hall, the American
Student Assistance booth at the recent National
Association of Student Financial Aid Administrators
(NASFAA) conference was always busy.
Visitors were drawn by the smell of cinnamon buns
drifting from the homey'SOs-style kitchen, co-located
with a modern,computerized living room mockup. Dealing with change
was the metaphor, and
ASA made sure it went a
long way.
"The way we communicate with students and
borrowers has changed
dramatically,"notes Peter
Burns, director of marketing for ASA, a guarantor whose business is changing considerably. ASA has shifted its emphasis from collecting
defaults to promoting financial "wellness" among its borrowers while preventing defaults.
Paul Combe, president of ASA, says that wellness
should begin inside the organization. "We measure internal wellness carefully," says Combe. "Everyone knows
what good service feels like, and that starts inside-out."
The ASA booth was conceived and executed by ASA
staff. The lively spirit that generated at the NASFAA
show did seem to spill over from the ASA staff to the
FAAs who stopped by.
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Tennessee bets on HOPE

After several unsuccessful attempts the Tennessee legislature has passed a state lottery. A companion law creates
merit scholarships funded by the lottery and modeled on
Georgia's HOPE Scholarships.
Tennessee is the 14th state to do so, scheduled to make its
first awards in the fall of 2004. The Tennessee Student
Assistance Corporation (TSAC) will award scholarships of
$3,000 per year to academically eligible students attending
four-year institutions, and $1,500 per year for students in
two-year schools.
Scholarship recipients from families with annual incomes
of $36,000 or less will be entitled to a $1,000 bonus, as will
students with GPAs of 3.75 or better and an ACT score of 19
or more - only one bonus per qualified student. Retention
of the scholarship will require a 2.75 freshman year GPA,
and a 3.0 by the end of the sophomore year.
The legislation also authorizes a need-based grant for students from families with annual incomes of $36,000 or less
who fall short of the HOPE academic requirements. These
students will receive freshman grants of $2000 per year (half
of the HOPE plus the low income bonus), and they can raise
their sophomore awards to the full $4000 by earning a freshman GPA of 2.75 or higher.

Demanding questions

The Institute of Higher Education Policy (IHEP) has released
a report that adds fuel to the reauthorization debate over
federal student loan limits. IHEP' s conclusions run counter
to an earlier study by the Public Interest Research Group
(PIRG) Higher Education Project, which opposed loan limit
increases because students were found not to be using all the
eligibility they already have.
The PIRG report (www.pirg.org/ highered) is based on
data from the Deparhnent of Education's 1999-2000
National Postsecondary Student Aid Survey (NPSAS). PIRG
concluded that "private label borrowing" accounted for a
small percentage of overall student borrowing, and much of
it borrowed by students without demonstrated financial
need, who were not taking full advantage of loans available
through federal programs.

Many FAAs viewed the PIRG report
as flawed, partially because its data
was reported by students, who as a
group are notorious for being unaware
of how much and from whom they
have borrowed. In addition, private
loan borrowing has grown substantially since 1999-2000. Meanwhile, the
American Council on Education (ACE)
did its own analysis of the ED' s NPSAS
data, and in early August raised questions about PIRG's conclusions.
ACE points out a nomenclature difference between PIRG'ss use of "unmet
need" and the NAPSAS data's use of
"remaining need." As a result, ACE
says, the percentage of borrowers with
unmet need (cost of attendance minus
federal loans, work-study employment, and grant assistance, but excluding private loans) was substantially
larger than PIRG'ss estimate. Moreover,
ACE said, the PIRG study assumed
that all borrowers are eligible for the
statutory maximum, which is often not
the case at low-cost institutions.
The ACE analysis also questioned
the PIRG conclusion that "nearly 24
percent of private loan borrowers did
not borrow any Stafford loans, and 26
percent borrowed less than the available maxin1wn Stafford loan." What
PIRG omits is the fact that half of the
private label borrowers did not apply
for federal loans, for whatever reasons,
and thus had no opportunity to borrow
the maximum amount, ACE said.

A good relationship produces a new loan
Citibank's Student Loan Corporation has expanded is relationship with
Harvard University. A lender for Harvard Business School students since 1998,
Citibank now finances and services Harvard's new institutional HELP (Harvard
Education Loan Program) loan for graduate and professional students.
Harvard graduate and professional students annually borrow $45 million
from various private loan sources. Mike Barricelli, Harvard's controller, says
that HELP's no-fee, low-interest terms will save students as much as $4 million
each year. HELP loans are available to any graduate student enrolled at least
part-time in an amount equal to the cost of education less financial aid
received. No collateral, maintenance fees or co-signers are required.
Citibank has also renewed its agreement to finance and service the
Wharton/CitiAssist loan to international and domestic business students
enrolled in the Wharton School of the University of Pennsylvania.

The just-released IHEP report,
"Private Loans and Choice in
Financing Higher Education"
(www.ihep.org), identifies the most
likely borrowers of private loans:
undergraduates at expensive private
four-year colleges; w1dergraduates
with unusual expenses, such as room
and board for multiple family members and high medical expenses; and
professional school students, especially
those in law and medicine.
A high proportion of private loan
borrowers have already maxed-out
their federal loan eligibility, according

Transfer tips
Each year many students transfer to a new college, and many community
college graduates continue for a four-year degree. But students evaluating
their transfer opportunities need answers to some questions rarely asked by
incoming freshmen. Christopher Kaiser, associate director of admissions at
Seton Hall University,offers this list:
What is the school's policy on accepting transfer credits?

.

Are there scholarship opportunities for transfer students, especially for
members of an honor society or fraternity that's on campus?
Are there internship and job placement opportunities for upperclassmen?
Does having an associate's degree waive the core curriculum requirement?
Can a transfer student meet with an academic advisor soon after acceptance
to establish course requirements?

to IHEP. Some 77 percent of professional school students exhausted their
federal eligibility, with 50 percent of
undergraduates and 32 percent of
graduate students in the same situation. Meanwhile, the reasons most
often cited by FAAs for students needing private loans are financial need,
high costs of attendance and low federal loan limits.

Consolidation on
the legal front

The College Loan Corporation (CLC)
filed a notice to appeal the jury verdict
that resulted in a Sallie Mae victory on
all counts in CLC's suit over consolidation lending practices. After the federal
district judge narrowed CLC' s case, the
jury rejected CLC' s claims that Sallie
Mae Servicing, L.P. as well as other
Sallie Mae units, violated its contract
and its fiduciary duties.
In an earlier ruling, the judge found
that the Higher Education Act preempted the court's jurisdiction by making the Secretary of Education the sole
adjudicator of certain requirements of
the law, such as compliance with the
single holder rule and the offering of
improper inducements to schools,
among others.
With those issues off limits, the jury
was left to consider whether Sallie Mae
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Servicing mishandled loan consolidation applications as a servicer for CLC,
and whether Sallie Mae mishandled
loan verification certificates submitted
to it as a loan holder by CLC. Sallie
Mae's lawyers were able to convince
the jury that, even if there may have
been teclmical errors in their handling
of the applications and certificates, the
company had acted in "good faith" in
eacl1 instance.

ED matters

Kay Jacks, general manager of the FSA
schools channel, recently hired Micki
Roemer as a senior advisor. Roemer, a
financial aid professional in Texas since
1977, will be ad vising Jacks on strategy
ED has been seeking applications for a
general manager of a new schools eligibility channel, which will handle eligibility case management. .. . The White
House confirmed Gene Hickok will be
acting deputy secretary of education following the departure of Bill Hansen.

Hickock has served in elementary and
secondary education positions at ED.
Ro n Tomalis, Hickok's current chief of
staff, will become the acting assistant
secretary for the Office of Elementary
and Secondary Education . . .. The
Office of Vocational and Adult
Ed ucation announced tl1e first 15 partnerships for its College and Career
Transitions Initiative. Each partnership
consists of a community college, a high
school and two employers, and its goal
is t o facilitate student transition from
hig h school to postsecondary education.
The General Accounting Office
(GA O) has declined ED's request to
rec onsider its designation of ED' s federal student aid programs as "highrislk." A GAO report says ED is not yet
fully compliant with the Federal
Financial Management Improvement
Actt (FFMIA) of 1996. Significant internall control weaknesses reported in
financial audits must be resolved first.

... ED' s Office of Inspector General
a1mounced that Keith Magee, formerly
director of financial aid at New
England School of Photography,
pleaded guilty to five federal counts of
mail fraud. Magee used a variation of
his last name to apply for federal student loans a total of $14,000 at local
banks, misrepresenting himself as an
enrolled student. Magee faces up to 30
years' imprisonment, followed by five
years of supervised release, and a $1
million fine on each count. He will be
sentenced September 29 . .. .
Common Origination and
Disbursement (COD) will go live with
phase-in participant records for 200405. However, all schools must be full
participants using the XML common
record by 2005-06 .. .. Datatel has
released a regulatory-compliant financial aid module that streamlines data
exchange with ED by eliminating timeconsuming import/ export processes.
Enhanced COD functionality lets users

PROFESSIONALS
EDU CAT IONAL CO LLECT ION DI VIS ION

Twenty One Years of Trust
For twenty one years in education caollections,
we have followed a famous coach's " "Do-Right
Rule: Do what is right and avoid what It is wrong.
Be totally committed to excellence. Treat others
as you want to be treated." Loyalty, fair play and

integrity still belong in the forefront of every business
relationship . We believe that a handshake can be
the beginning of a binding relationship, that
teamwork can surmount most obstacles, and
that every honest relationship is built on trust.

Edward M. Sheehan. Jr.
CEO/ President

380 Main Stree t • Salem
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manager Tom Pestka.
automatically import all ED
NCHELP thinks ED' s
data into its Colleague
credit management
software without using
da ta m art
EdConnect.
(CMDM), w hich
Colleague users can
houses direct
also automa tically
is the average
loan borrower
export outbound
cumulative debt
information,
ED records, such
that law school graduates carry,
could
produce
as ISIR corrections
according to a recent study by the
data
that
will
and Direct loan
American Bar Association.
help
predict
data. Beta testers
Assuming a ten-year repayment
borrower behavior
included Alderson
schedule, that translates to
and
default patterns.
Broaddus College,
about $1,000 per
Calvin College, Seattle
ED
plans
to share all of
month.
that inform ation w ith
University and Whitworth
FFEL guarantors.
College . ...
Sybil Phillips, director of the
Inside the e-room
Portfolio Risk Management Group
eCollege, a survivor of the dot-com
that is part of a new ED section called
debacle, has made it to profitability. The
Borrower Services, met with the
National Council of Higher Education outsourcer of online e-leaming technology announced net income of $353,000
Loan Programs' d ebt management
for the second quarter of 2003 on record
committee in Philadelphia to discuss
default aversion and related activities.
revenue of $7.3 million. Although the
Borrower Services is headed by general company is on track for a profitable

Numbers

worth
knowing

$80 000

year, results for the first six months of
2003 showed a net loss of $50,000.
Meanwhile, among other victories,
eCollege has made it to the Russell 3000
Index, one of the 3,000 largest U.S. companies based on total market capitalization. On the product side, its open SIS
(sh1dent information system) API
(applications programming interface)
web services model is now certified
.NET Connected by Microsoft. .. .
The Documentum content management platform w ill be used by the
University of Southern California to
manage digital assets enterprise-w ide,
upgrading an existing system. USC
vetted presentations by 30 vendors
before picking Documentum's solution . ... Mcfadyen Consulting helped
the University of Pennsylvania
Health System design and launch an
Interwoven enterprise content management solution. The multi-site
installation involves four hospitals,
three sa tellite facilities, a primary-care

.
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physician network, and home care
and hospice ....
CyberLearning Labs ANGEL
course management system is now
teamed with Embanet fully hosted,
24/7 live technical support and aims
to help institutions increase student
retention and enrollments in online
courses .... THINQ Ltd. has promised implementations in 60 days of its
TrainingServer 5.2 learning management system, which uses web services to integrate existing portals and
legacy systems.
Vi911ally all MBA candidates at the
University of Phoenix now use Indiabased Tata Interactive Systems simula.tion-based learning objects (SimBLs) in
regular classroom learning. Brian
Lindquist, dean of the college of graduate business & management, says
SimBLs support ''higher order learning
objectives of graduate-level study,"
especially in accounting, statistical
research and information management.
PaperThin Inc. has made inroads in
higher education through contracts
with Arizona State, Kent State, Santa
Clara University and United Nations
University. Its content management
products are aimed at medium-sized
private and public institutions.

PaperThin's CornrnonSpot
ContentServer2, is an out-of-the-box
solution for fast publishing of web content with a unified look and feel across
departments .. .. Macromedia
announced a product extension that
enables immediate publishing of
course content in WebCT Campus
Edition and Vista e-learning platforms,
thus eliminating XML hand-coding.
Macromedia has joined the WebCT
PowerLinks network of providers.

Friends & loaners

Kevin Crockett has been promoted to
vice president of Sallie Mae, after three
months as president and CEO of NoelLevitz. Michael Finn, formerly with
Barclays Capital Global Credit Markets, is the vice president of loan delivery product strategy and research.
Memory Keeler, with Sallie Mae since
1998, is vice president of higher education sales for Texas and Oklahoma ....
Nelnet restructured its campus solutions sales team for Texas, with assistant
vice presidents Kami Keel and Luis
Garcia now reporting to Don Buehrer,
newly vice president of Campus
Solutions. Buehrer has spent over 23
years in the financial aid industry, formerly with Sallie Mae for 12 years.

Wells Fargo Education Financial
Services has promoted Erin Doll senior manager for loan origination .. ..
NELA promoted Jennifer Freimund.
Formerly the vice president of program
services, Freimund will help guide the
company's strategy and be responsible
for outreach. In her background are
nine years directing admissions and
financial aid at Seattle University
School of Law and four years in
admissions and fw1draising at
University of Puget Sound.
Bill Ayers is newly appointed president of Sallie Mae Florida, a new
division with a focus on that state.
Sallie Mae and its education-lending
brands serve many of Florida' s 176
colleges and universities, and
employs 1,200 people at its loan servicing center in Lynn Haven, Fla. Ayers
has 15 years in the student loan industry, most recently as executive vice
president of Chase Education First . ...
Student Loan Funding (SLF), a Sallie
Mae subsidiary, now has Tom
Anderson as vice president of operations. He will manage client services,
information technology and operations teams for SLF, as well as the new
Sallie Mae Ohio and Sallie Mae
Kentucky customized divisions . .. .

Southwest Student Services Corporation committed to pur-

ter promissory notes for PLUS loan applications online at

chase $40 million in FFEL loans originated by Claremont

www.aessuccess.org. Parents can complete,e-sign and submit

Graduate University over three years. Claremont will use the

the notes entirely on line, using their U.S. Department of

proceeds to provide deep-discount loans and enhance the serv-

Education PIN . .. . The Connecticut Student Loan

ices of its student financing office.

Foundation has done likewise at www.cslf.com . ...

Educaid, the Wachovia Corporation student lending divi-

USA Funds has added "Solving the Retention Puzzle"to

sion, launched an improved web site (www.educaid.com)

www.usafunds.org to help schools enhance persistence and

where visitors can apply for a loan, participate in online coun-

graduation rates, and reduce student loan default rates. The fea-

seling seminars, calculate repayment costs and access existing

ture was developed with Noel-Levitz. The USA Funds site can

accounts. Educaid will award a total of $60,000 to high school

also help borrowers resolve payment problems with on line

seniors who enter its Gimme Five Scholarship Sweepstakes

resources that include borrower alerts, payment history and

on line in 2003 .. . . American Education Services has put mas-

copies of loan-related documents.... USA Funds and Sallie Mae
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The National Student
Clearinghouse appointed a former
client, Robert Dunning, to be director
of its south-central region. Dunning
was the university registrar at Sam
Houston State University. He now has
responsibility for increasing participation in NSC' s free degree and enrollment verification programs, and its
subscription-based educational
research service, EnrollmentSearch.
The DegreeVerify service just added its
500th participating institution,
Northwestern University. ...
Education One Group, Inc. has
named Jennifer Sutch market manager
for Michigan. Christopher Martin is
market manager for southeastern Texas,
and Jeff Johnston is market manager for
northern Ohio and southern Michigan . . .
Robert Crawford has joined Sallie
Mae as senior vice president and controller. He was vice president and controller of Capital One Financial Corporation since 2001 ... . Lauren Tennes has
joined Sallie Mae as director of government relations.... Tom Joyce replaces
Jim Boyle as vice president of corporate
communications for Sallie Mae. Boyle
has moved on to become the president
of College Parents of America . ...
ACS has a new outsourcing contract

with the Massachusets Board of
Higher Education for student loan
processing valued at $2.4 million over
five years .. .. The Louisiana Student
Financial Assistance Commission has
signed a five-year contract renewal
with Sallie Mae for FFEL guarantor
services. Pat Downey is the new director of IT at the Oregon Student
Assistance Commission (OSAC).

The ins & outs

infiNET Solutions has signed agreements to provide its QuikPAY automated billing and payment processing
services for Western Washington
University, Southern Methodist
University, Universityof San Diego
and Rollins College . ... infiNET has
teamed QuikPAY with Diebold' s CS
Gold 4.0 system for the University of
Kansas campus card system. With
QuikPAY students can transfer funds
to a campus card in real-time.
R&B Solutions is the new name of
R&B Receivables Solutions .. ..
CyberSource will provide electronic
payment solutions for the University
of California, Los Angeles. UCLA
will use CyberSource's Payment
Manager software to centralize all
credit card payments made to the uni-

subsidiary wiredscholar.com, launched Mississippi
Wiredscholar (www.mississippi.wiredscholar.com), with college-

planning information specific to Mississippi. . . .
The Huntington Education Loan comes complete with a

I can get it for you retail
ShopperTrak retail intelligence solutions have entered the higher education marketplace at the University of
Washington via University Book
Store, an independent, for-profit
retailer. Washington's is one of the top
three college stores nationally in sales
volume. ShopperTrak's Orbit retail traffic technology devices in the entranceways, combined with the store's own
point-of-sale data, enables calculation
of each store's conversion rate-the
number of potential customers
divided by the number of transactions
over a time period. ShopperTrak's software helps guide marketing and promotion to drive traffic and sales, while
optimizing staffing.

versity, including tuition, housing,
parking, event tickets, and pre-paid
"BruinCards." Payments may be
made online or through point-of-sale
systems. The CyberPay module
allows UCLA's corporate financial
services department to manage all
credit card transactions, regardless of
the computer platform in use at each
site. CyberSource designed and built
the gateway application using
Microsoft .Net technology.

free seminar on personal financial management. ...
The Royal Bank of Scotland in London gets an"lncredibly
Promotional Award"for offering a free flight to any of three major
European cities to students who borrowed before July 31.

deadline-free application process and an option to defer repay-

Students are provided free overdrafts up to £2,000 in their final

ment for up to six months after graduation. The bank is cross-

year of study,along with discounts on goods and services,all avail-

marketing checking accounts, credit cards and renters'

able until a year after graduation. To those borrower benefits add

insurance to students along with the loan, and home equity

up to three years of interest-free lending,a £2,000 interest-free

1.oans to parents as well. ... Sovereign Bank is offering a free

overdraft re-financing loan,and a seeming host of others. They are

checking account to any student 18 to 25 years of age in atten-

part ofRoyal Bank's 2003 Graduate Royalties loan, with which a

dance at a college, university or other undergraduate school

student may borrow £15,000 at 6.3% APR with a nine-month

either full-time or part-time. The checking account comes with a

repayment holiday.
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Litigation

A federal magistrate has denied a
smmnary judgment motion by
ApplyYourself Inc. that attempted to
invalidate the "Universal Forms
Engine" patent of CollegeNET Inc.
The Universal Forms Engine is the
teclmology framework behind
CollegeNET' s popular web-based ecommerce services. The magistrate
also ruled that ApplyYourself's i-Class
system infringes CollegeNET patents.
... A federal court has ruled that certain on-line educators who downloaded web content for use on their
sites without a contract violated copyrights. In New Forum Publishers, Inc.
v. The National Organization for
Children, Inc., et al., Judge Robreno in
the Eastern District of Pe1msylvania
ruled in favor of New Forum and
awarded compensatory damages of
$106,643.28 along with attorneys
fees and costs.

Money for free
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first customer is Point Loma Nazarene University for real-time approval of FFEL
applications and some change transactions. Nelnet is ELM's contractor in managing
the ELM National Disbursement Network. Nelnet joins Educaid, Wells Fargo and
Citibank in using the ELM Net network. Bank of America and Sallie Mae are coming

aboard later this year. ...
CampusMobility recently signed a multi-year contract with Wayne State
University School of Medicine to provide Wayne State with mobile devices, educa-

tional and healthcare software, and wireless infrastructure .... CampusCell is providing San Diego State University with school-sponsored cellular phone services to
33,000 students and 5,000 faulty and staff this fall. The student billing structure provides options that range from automatic payment via credit/debit cards, to incorporating the bill into other monthly campus bills - such as internet, cable and
land-line dorm-room phones. CampusCell also offers sponsoring universities a
monthly partner-based revenue-sharing program, turnkey support and service.
Cedar Valley Community College is the 100th school to use AdvanTG Web, the
Texas Guaranteed loan management system. Advan TG Web allows schools and

lenders to manage and centralize transmission of alternative loan applications expe-

Many of the exhibitors at the NASFAA
a1mual conference in Salt Lake City
donated $51,500 for 75 student scholarships. The awards, which ranged from
$500 to $2,500, were distributed among
representatives of schools in attendance via drawings over the course of
the four-day event. .. . Deloitte &
Touche LLP will award four-year
ethics scholarships to five students
through the Jackie Robinson
Foundation (JRF). Each scholarship
will provide $28,000 over four years,
and each recipient will be offered an
internship with the firm. ...
Total charitable giving reached an
estimated $240.92 billion for 2002,
according to a Giving USA report
based on an AAFRC Trustfor
Philanthropy study, researched and
written at the Center on Philanthropy
at Indiana University. This historic
level was fueled by growth in giving
from corporations and estates. Not surprisingly, cash, real estate and tangible
property other than corporate securities have been the preferred donation
vehicles .. .. Shore Bank, currently in its
third year of an $8.8 million scholarship commitment for Chicago public
school students, awarded $90,000 this
72

Nelnet now supports ELMNet's real-time transaction-processing capabilities, and its

diting the certification process. AdvanTG Web also facilitates disbursement of alternative loan funds through TG's EFT process . ... Chela Financial has deployed the
MicroStrategy Business Intelligence platform to more effectively track loan origina-

tion and acquisition volume. Users can evaluate the performance of loans, monitor
past acquisitions and originations, and provide analysis for future operations.
Student loan guarantor American Student Assistance is expanding its technical
consultation & solution services team that works with financial aid professionals to
develop customized,effective federal loan processes . ...
year to 18 recipients. The ShoreBank
effort is part of a 30-year program of
the Illinois Community Bankers
Association and the National Institute
for Community Banking, whose
national goal is $1 billion in scholarships .... The first annual Safeco
Scholarship Fund event scored a home
run last week, raising more than
$270,000 for 29 University of
Washington students from diverse
backgrounds .. ..
Beginning in 2004, participants in
the Vermont Higher Education
Investment Plan (VHEIP), can receive
an income tax credit of 5 percent of the
first $2,000 contributed to a VHEIP
account, or up to $100 per year per beneficiary. Vermont joins 24 other states

I September 2003 -

and the District of Columbia in enacting an up-front 529 plan incentive that
reduces taxes. VHEIP is sponsored by
Vermont Student Assistance Corp.
and TiAA-CREF Tuition Financing,
Inc. is the plan manager.... Strong
Financial Corporation has introduced
a systematic exchange program, also
known as dollar-cost averaging, within
its 529 college savings plans. Investors
may move a fixed amount of money
from one investment option to another
at regular intervals . .. . The Hartford
Financial Services Group, Inc. and
West Virginia have created Leaders
SMART529. The multi-manager
college savings program is available
nationwide with numerous
investing options.

Office of the President
Board of Trustees
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Magazine Lists SDSU
International Biz Program

San Diego State University's International
Business program was ranked 11 best in the
nation by U.S. News and World Repon, bettering its ranking by one spot over last year.
The international business program, one of
the largest in the nation, currently has about
750 students.
U.S. News also ranked the University of San
Diego 99thamong the nation's national universities, defined as those institutions offering undergraduate, graduate, and doctorate degrees.
The same magazine also ranked Alliant
University, based in Scripps Ranch, first
among national doctoral universities in the
percentage of international students, and fifth
in overall campus diversity. Alliant has campuses in Alameda, Fresno, Irvine, Los Angeles, Mexico City, Nairobi, Sacramento, and
San Francisco.
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Racy

by Jeanne Beach Eigner
photographs by Carol Sonstein

oings, Double Helixes
nd Fine Feathers

AND THEY'RE O FF! For men attending opening day at the Del Mar Thor-

oughbred Club, the must-have sporting look was a linen jacket of vivid huelime, mango, cerulean , lemon, fuchsia . For women, it was cleavage.
"There's a lot of, er, decolletage, here today," said one gentlemen, himself clad in tasteful seersucker. He was accompanied by a lady in a demure
pastel suit. They were vastly outnumbered.
But that's the fun of opening day. It's boisterous. It's bustling and busty.
It's champagne cocktails and outrageous hats and even more outrageous
hemlines and neck!ines, whoops of joy from winners and phi losophic shrugs
from those who chose wrongly.
Oh, yeah. It's about horse racing , too. The racing crowd was all there:
Jenny and Sid Craig, Denise and Bertrand Hug, track honcho Joe and Barbara Harper, Betty Mabee, June and Neil Ash and former top cop Jerry
Sanders. Up in the Directors' Box where board head Barry Nussbaum held
court, director Jim Morris hosted a table that included Trey and Dara Brown
and Sandy Shippey. Directorial wife Susan Morris found her horse in the second race: "Kissing Girl , that's the one for me!" Ooh,that lucky Jim.
OPENING NIGHT: Darlene Shiley happily called it "a big, fat night," and she

was right. Elegant and festive, too, as more than 500 came to celebrate the
opening of the $47 million Donald P. Shiley Center for Science & Technology
at the University of San Diego. I don't know when science was ever more fun .
The evening's festive circusy theme meant cirque-type acrobats performing through the cocktail hour and a big-big-tent in the parking lot for dinner. The DNA double helix was everywhere, even carved into the full-size bars
of ice, where cosmopolitans were dispensed .
There to toast the Shileys and the magnificent new center were USO
Preside nt Alice Hayes (she officially retired three days later), son Michael and
Becky Shiley, Tom and Sue Turnbull , Sherrill and Bob Baker, Joan Dean
(deputy secretary of the California Technology, Trade & Commerce Agency),
Faye and William Cory, Ken Ramirez, Yolanda Walther-Meade, Rafaelia and
John Belanich and Sister Mary Jo Anderson .
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Susan Davis. Joan Dean

USD
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Mica and Charles Simpson

USO
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How Business Influences
Education In San Diego

{

The business community is taking a hands-on approach in getting support to the students

I

B

(

aby boomers are now parents and
even grandparents, and they don't
remember school being this way.
They don ' t remember kids graduating without being able to read, write and do
math. They don' t remember not learning the
basic skills every job requires - be on time, be
ready to work, show up every day. And they
don 't understand why their children and grandchildren have had so much trouble learning
these lessons in school.
Just as their parents predicted, the unruly,
disrespectful baby boom now _understands the
value of an education, and what they have seen
in their kids' schools makes them uneasy. Says
local education guru Ginger Hovenic, the same
goes for local employers and that is what has
sparked the explosion in the business community's interest in education.
Hovenic runs the Business Roundtable for
Education, part of the nonprofit arm of the San
Diego Regional Chamber of Commerce
Foundation created in 1992 to be the "voice of
business" in the ongoing debate about education. There doesn 't seem to be much going on

SDSU business professor Sanford Ehrlich is
Qualcomm 's executive director of entrepreneurship. (photo/larnbertphoto.com)

32 San Diego Metropolitan

Ginger Ho venic runs the San Diego Regional Chamber of Commerce's Business Roundtablefor
Education and helps to bring business into the classroom. (photo/lambertphoto.com)
locally in K-12 and higher ed that she doesn' t
know something about.
And she agrees the local business community is taking an ever more active role in education at every level.
The Chamber itself has led the way with a
dual strategy consisting of its nonprofit
Roundtable and a rising political profile.
Hovenic's Business Roundtable for Education
promotes an ABC policy, she says, of "accountability, best practices and comprehensive
school reform with charter schools."
A compilation of best practices in elementary schools is about to be published as a companion to the Roundtable 's 2001 book on innovative high school programs. Hovenic says that
the best practices effort has an important benefit beyond publicizing exemplary classroom
programs.
"Best practices was a way to get 125 business leaders back into classrooms all over the
county to see what works and then they spread
that word at the business and social events they
attend."
Federal tax rules prevent the nonprofit
Roundtable from any political activity, but its
parent Chamber of Commerce has been upfront
sandiegometro.com

in promoting the careers of school board candidates it sees as supporting the back-to-basic
reforms led by Alan Bersin, superintendent of
San Diego City Schools.
Jessie J. Knight Jr., Chamber president and
CEO, says while his group has not endorsed or
contributed to school board campaign , it has
recruited potential candidates.
Separate from the Chamber, everal prominent business leaders have handed out enough
money to drive up campaign costs, most recently in the 2000 school board election. Padres
owner John Moores , Wal-Mart heir John
Walton, businessman Malin Burnham and
Qualcomm founder Irwin Jacobs, among others, ponied up more than $545,000 on behalf of
a pro-Bersin candidate, attorney Julie Dubick.
While their efforts failed, it raised the money
bar in local school board races and made clear
the business community 's intent to make a deep
mark in local educational policy.
1n a town where many of the hopes for economic growth are pinned on high-tech enterprises, it is no surprise that much of the business outreach into schools has a technological
edge to it. The cope of business involvement
see BUSINESS page 34
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BUSINESS from page 32
ranges from individual projects to corporate
initiatives.
Kaiser Permanente physician Ricardo
Sistos describes his own journey from a small
central Mexico town to Stanford Medical
School to show middle- and high-schoolers the
trip is possible.
Sistos founded the Hippocrates Circle three
years ago to, in his words, "introduce medical
careers to students who might not even be considering them because they are so far outside
their realities."
He recruited nine other Kaiser doctors - a
total of 22 - of different backgrounds and
medical specialties and made contact with the
schools around Kaiser 's Otay Mesa clinic.
Nominate kids for the Hippocrates Circle, he
told them, who may not be top academic performers but who have potential and may have a
strong interest in science. I will give them a
year-long hands-on introduction to careers in
medicine.
Sistos ' Hippocrate Circle launches its
fourth year this month with up to 60 students.
Under his direction, they will meet first to hear
the Kaiser doctors' accounts of their personal
paths to medical school. In January, they will
tour Kaiser's South Bay faci lity from top to
bottom. In March, they visit UCSD Medical

School to meet med students and hear a minilecture. In May, they gather with their families
for a dinner celebration.
The Hippocrates Circle now operates with
funding from Kaiser corporate and the Kaiser
Foundation. But where some businesses do
educational outreach on their own, other businesses join forces.
Enter the San Diego Science Alliance,
which links its A list of tech-heavy corporate
supporters with schools countywide for the
goal of increasing science literacy.
From roots in the Salk Institute in 1988, the
SDSA was founded in 1995, says founder Pat
Winter, to help more tecb-ba ed companies
reach out to classrooms.
"No one knew how to get in touch with
each other," she remembers. "We have made it
easier for the companies to do that kind of outreach. "
Past activities have included a "Science in
San Diego" series for teachers to learn the latest from scientists in their own labs, which bas
evolved into Pisces, a program to improve science curricula and teaching in elementary
school.
More recently, the alliance has focu ed on
activities for kids, such as the upcoming seventh annual Technology Fair, slated for
February, and the BeWise program, which
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Ma ry E. Lyons, new University of San Diego
president, says the university relies heavily on
the community and in return. must produce
quality graduates. (photo/lambertphoto.com)
hosts science-themed sleepovers for middle
school girls and women scientists from local
businesses.
The alliance also publishes and Web hosts a
Science Resource Catalog, now in its seventh
edition, that helps teachers find science-related
programs and internships, and keeps a countywide calendar of science-related events.
Community colleges in San Diego have
developed their relationships with business to a
fine art. With the leadership of Chancellor
Augustine Gallego, the district's four campuses
are dotted with centers and programs tying
course offerings and the needs of business
together as closely as possible.
Gallego can talk for hours about examples.
"We have the MESA (Math, Engineering and
Science Achievement) program at City College
under the direction of Rafael Arreola, who is an
engineer himself. Hewlett Packard provided the
wireless computer lab and other businesses
donated $100,000 in equipment and other technology.
"Also at City we have the Center for
Advanced Competitive Technologies, which
we opened in 1990 with a focus on manufacturing, CAD and machine tooling using the latest software.
"And at Miramar College we are about to
complete an advanced transportation and alternative fuels center and a regional biosciences
center, both of which we have developed with
input from the business community."
Students in, for example, the clean-room
technology program graduate into jobs making

BUSINESS from page 34
$60,000 to $70,000 a year. And Gallego disputes the idea that students who learn technical
kills will find them outdated soon after graduation. "We stress the underlying importance of
reading and math, and the ability to work in
groups and problem-solve. These ski lls are
transportable and every employer looks for
them."
The community coll eges
also collaborate closely with
individual employers such as
SDG&E and the U. S. Navy to
provide continuing employee
training at the Mission Valleybased Employee Traini ng
Institute and on individual
bases.

advisers asked us, ' Why don' t you have a corporate entrepreneurship class? We need you to
open students' eyes who thought corporations
were large and slow-moving. " '
The entrepreneurial mindset, says Ehrlich,
is more than wanting to start a small business.
Rather, it is "the abili ty to recogni ze and screen
opportunities. As a person moves through a
career, as they see an opportunity, they will
know what questions to ask
to know if it's a real opportunity."
This is a skill that not only
benefits engineers and scientists, he points out, but also
liberal arts maj ors who
become entrepreneurs.
These words liberal arts
rarely come up in corporate
conversations about educaThe Evolving
tion, although SDSU, for
Collaboration
example, offers almost twice
Principle
as many liberal arts majors as
Collaborating with busithose in science and enginess is the fo undation on
neering.
Under the leadership of
which the Entrepreneurial
In fact, says UCSD 's chief
Augie Gallego, community
Management Center at SDSU
fund-raiser, "People in the
colleges have developed
is built.
humanities have to shout
relationships with businessLocal companies have
from the highest hill that we
es, (Photo/Alan Decker)
been involved fro m the begincan ' t afford to forget the
ning in creating the center,
humanities as we develop
reports Sanford Ehrlich, business professor
resources for education."
who runs it and holds the title Qualcomm execJames M. Langley is UCSD 's vice chancelutive director of entrepreneurship.
lor for external relations, where he is about
"Corporations have been doing educational
halfway through a $1 billion fund-raising camphil anthropy fo r hundreds of years," he
paign. Even at his tech-centric campus, he says,
observes. "If there has been a change, it is that
"The strongest support we receive for the
our visions are now mutuall y constructed with
hu manitie is from our alumni who are maybe
companies who want to participate in that
IO years into their science or engineering
vision. This is in opposition to the old ivorycareers. They come back and say, 'The most
tower approach, where we the faculty call the
valuable classes I took here were outside my
shots. There is a strong recognition that this is
major. "'
a mutuall y beneficial relationship."
Langley cites UCSD alum Fred Chang,
What businesses want, he says, are employnow an SBC executive who recently made a
ees with entrepreneurial mindsets and high
major gift to the humanities at UCSD . "He said
capacity to deal with change.
that al though he resented having to do it at the
What schools such as SDSU want is a realtime, his required humanities course in the
istic, up-to-date picture of the current business
classics as an undergraduate was the one that
climate. "By working with us, they can help us
stretched him," Langley reports. "It showed
shape our curriculum so we can im prove the
him that technology has to res pond to human
product we deliver to them. "
needs, and he specifically mentioned having to
That corporations are beginning to influstudy Aristophanes' 'The Birds.' Twenty years
ence what the campus offers, he says, "is to the
after grad uating, he said he knows now it had a
betterment of the university, which can produce
profo und effect on him."
employees who are better equipped to deal with
Langley admits it is true that students get
what companies are facing."
jobs more quickly if they master hot technical
One thing the center has learned from this
skills and that employers want workers who are
interaction is that entrepreneurial ski lls are welready to contribute immediately, and th is
come attributes even for those seeking jobs in
makes it harder to interest business leaders in
large corporations or nonprofits.
the humanities.
Ehrlich says SDSU 's master 's degree entreDespite this, UCSD is home to some of the
preneurship program had start-up ventures as
nation's leading human ities-related programs
its main foc us. "But many of our corporate
including theater arts, which operates in partsandiegometro.com
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nership with the La Jolla Playhouse and is
ranked third in the nation behind Yale and
NYU. "Our chancellor jokes that it's the highest-ranking program west of the Hudson
River," Langley says. "If we expose students to
the humanities, although they may resist or
even resent it, we know they will be grateful in
the long run. We are better acculturating young
people so they will see the world in a more
sophisticated light."

'We are better
acculturating young people
so they will see the world in
a more sophisticated light.'
In recognition of this, UCSD will earmark
about one-third of its billion-dollar fund-raising
goal to enhancing its non-technical campus
programs.
Mary E. Lyons sees a simil
University of San Diego,
and local business have just ma
up to $250,000 to build the campus 's new $47
million Shiley Center for Science and
Technology.
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When businesses support USD and other
institutions, says the university's new president, "there has to be a return on their investment, a return that does more than just sustain
the economy and the community, but which
adds value to it."
As a private institution, she adds, USD has
no floor of government funding below which it
can't drop. "The cost of providing the kind of
education the community and the world needs
is very high, and we can' t lay it all on the backs
of students. We must receive support from the
community, and we must return it in the quality of our graduates."
Lyons will make her first State of the
University address Sept. 17 to USD's network
of corporate
supporters, known
as
BusinessLink. Through it, USD cements its
relationship to its corporate donors with access
to its on-campus vending contracts, preferential
campus recruiting, faculty consulting and continuing education.
Although there are as many ways for business to influence education as there are businesses and campuses, the trend is clear: the
busi ness community is no longer content to
write checks as benevolent but uninvolved contributors. As the baby boom enters its years of
greatest economic power, it will insist on being
generous in a very hands-on way.
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'Smart cards'
just too smart
I

The lawsuit filed yesterday by local activists to block San Diego's 25-cent-an-hour
parking meter fee increase isn't the only
city parking brouhaha It seems those socalled parking meter "smart cards"
really are smart- too smart. Some of
the cards, in conspiracy with the meter itself, are not returning motorists'
remaining time to their cards, as
promised. Instead, when departing
motorists insert their cards for a refund of unused minutes, the meter removes more time from the cards. One
frustrated driver, who nicknamed the
meters "one-card bandits," accuses
the city of trying to balance its budget
via faulty parking meter cards.
This mini-"Metergate" isn't a city
conspiracy, but it is a bona fide glitch.
Cruz Gonzalez, of the city's
transportation division, explains that the original manufacturer of the city's smart
cards went out of business.
When the city shopped for a
new provider, it soon discovered that its parking meters,
although only four to five years
old, were computer-age dinosaurs. "The cards' 'chips' had
gone beyond what the brains of
our meters could handle," says
Gonzalez. That explains why no
meter cards were available
from the city from last fall until
April of this year, causing many
downtown drivers to go back to
stocking rolls of quarters in
their consoles. When the new
cards finally were designed, all
4,845 city parking meters had
to be readjusted to accept them
- but that led to a glitch in
reading some of the older cards
(sold in $10 or $45 amounts).

So, the city is partway
thl'.ough another rreprogramming of its meters. lf cards are
faulty, Gonzalez says, the city's
parking office at 1255 Fifth
Ave., or the Uptown Partnership office at 3108 Fifth Ave.,
will offer refunds or reprogram.
the cards. In the meantime, it's
best to keep some quarters
handy.

The band played on •••

have changed. Lyons has
·
turned this time as
University of San Diego's new president with a ey goal of building
the university's $80 million endowment up to $500 million in
l0years.

Sign of the times

At the Ocean Beach Jack in
the Box, Gail Rich spotted a
middle-aged man holding a
sign. It wasn't the typical "Will
work for food" plea On a scrap
of old cardboard, this fellow
had written: "Visions of a burger" - using as ink ketchup
from Jack in the Box packets.
Rich rewarded his creativity
with two Jumbo Jacks. "It
seemed to make his day," she
says, "when not too many peopie seem to be so grateful for a
kind deed."

The USC marching band and
its director, Arthur Bartner,
were in San Diego Friday night
- but not for a football game.
They joined USC President Steven Sample here for a rousing
tribute to Herbert G. Klein, a
USC graduate and trustee who
recently retired as editor in
chief of Copley Newspapers
and opened a private downtown
office. Former Gov. Pete WilQuote of note
son emceed the event as local
civic and business leaders
George Mannschreck called
toasted Klein, whose career inan airline to buy a ticket from
cluded nearly five years as
San Diego to Wisconsin. (He
was flying to meet his wife, who
White House
communications
director under Richard M. Nix- . had traveled there earlier, and
they were driving back to Calion. Also at themike was former
Congressman Jack Kemp, who
fornia.) But when the ticket
said he barely got out of
agent heard his request, the
Washington's Dulles airport befellow clucked, and said: "I
fore Hurrit:ane Isabel cut off
knew things were bad in Calipower to the area ... Some Holfornia, but I didn't think they
]ywood actors and local athletes
were bad enough to buy a onewaited on tables at a luncheon
way ticket to Wisconsin."
fund-raiser here Friday. Much
in demand for photos was bareDiane Bell's column appears
chested
warrior Carlos
Tuesdays, Thursdays, Saturdays.
Gutierrez,SDSU's unofficial
f'ax items to (619) 260-5009; call
mascot fflei itc a m
to raise
(619) 293-1518; e-mail to
ing money
United
Cerebraldlane.bell@uniontrib.com; or mail to
Palsy, however, localfirefightThe San Diego Union-Tribune, Box
120191, San Diego 92112-0191.
ers stole the show. Their auction offer of cooking and serving dinner for four at a
downtown S.D. fire station spiraled up to $1,600 in a bidding
war. So the firemen threw in a
second dinner for four and
earned double that amount for
charity ... The first time Mary
Lyons lived in San Diego, she
was an ensign in the Navy. That
was about 30 years ago. Times
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Welcoming a new face
Dr. Mary Lyons joins campus
community as new president
By Elyse M. Rohrer
EDITOR IN CHIEF

It was the middle of Orientati n
Week, just a few weeks ago.
I was alamanding left with
my corner when I looked over
and saw Dr. Mary Lyons, our
new president, square dancing-cowboy hat and all. I
immediately thought that this
woman had to be cool.
Mary Lyons grew up in
California. She attended St.
Joseph's College in Orange,
Calif. She almost became
a nun for the Sisters of St.
Joseph of Orange. She was
in the convent for five years,
but when it came down to it,
she felt that there were more
opportunities for her and she
could not stay there for the
rest of her life. She was and
is, however, grateful for everything
she learned from the Sisters. She
left them with a Bachelor's degree in
English and ·a minor in French.
She entered into the Naval Reserve. Lyons says that the Navy
gave her support. She was mentored
and as a young woman she received
more responsibility than she would
have normally at her age during that
time period. She was on active duty
in the Navy for three years.
She later went on to receive her
master's degree in English from San
Jose State University and her PhD
in Rhetoric from UC Berkley. She
became the dean of the Franciscan
school of theology for the Graduate
Theological Union.
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After that, she became the President of the Maritime Academy for six
years. She left the Maritime Academy
and later went on to be the president of
the college of St. Benedict for seven
years.
Dr. Lyon may be new to USD,
but this is really her fourteenth year
as a president. USD was able to get
someone with experience, fantastic.
So, what is she going to do with her
time here, as president ofUSD?
" I
inherited a
whole list
of dreams
and aspirations for the
university.
I want to
work with
the
university to
make those
dreams
come true."
Dr. Lyons
said.
L y
ons could
not be

a n y

more specific because that list is
extremely long. In fact, there is a gigantic binder behind her elegant desk
full of hopes, dreams and wishes for
the University. Although there is an
enormous black binder full of things
people want for USD, certain things
take precedence-certain things like a
new School of Education. She realizes
that being all the way down the hill is
no fun .

Lyons said, "I want to make sure
that students now and in the future
receive the best education possible."
She also said that what we need most
is endowment for scholarships and
research.
Dr. Lyons said, "I don't want to
forget that I am here to serve students
just like everyone else."
Dr. Lyons is not afraid to join in on
the fun and square dance or go and
crash a table of profs at the Fae/Staff
dining room. She said, "They were
very gracious to me. " Let us as a
campus invite this new President to
come and do-si-do with us.
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THE UNIVERSITY OF SAN DIEGO WELCOMES ITS NEW PRESIDENT

Dr. Mary E. Lyons

AND INVITES THE SAN DIEGO COMMUNITY TO JOIN IN THE CELEBRATION

University of SanDiego

SATURDAY, NOVEMBER 15
INAUGURAL BALL
U.S. GRANT HOTEL
6:00 PM
BLACK TIE

SUNDAY, NOVEMBER 16

PRESIDENTIAL INSTALLATION CEREMONY
JENNY CRAIG PAVILION AT USD
2:00 PM
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On Mon., Sept. 15, the College of
New Rochelle, as part of its yearlong centennial celebration, held an
academic convocation at the
college's main campus. The honored and distinguished guests included national and local civic, edu-[
cation and religious leaders, as ell1
as CNR's board, faculty, staff and
students. Honorary degrees were
awarded to Avery Cardinal Dulies,"
S.J., member of the College of Cardinals and professor of Religion and
Society at Fordham University;
Mary E. Lyons, president of the
University of San Dieao ; and
Antonia Coello Novello, NYS Health
Commissioner.

•••
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Two Events Open Year at USD
By Vincent Gragnani
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ALCALA PARK - Two annual traditions kicked off the academic
year at the University of San Diego
in mid-September.
Bishop Robert H. Brom celebrated
the Mass .of the Holy Spirit on Sept.
12, and Dr. Mary Lyons, the university's new president, gave her first
State of the University address
Sept. 17.
Addressing students, faculty and
staff at the Mass of the Holy Spirit
at the Church of the Immaculata,
Bishop Brom talked about the
twofold mission of the Holy Spirit:
to make Jesus present in the world
and to help us be like Him.
Underscoring a common theme
in his homilies, Bishop Brom spoke
of holiness and compassion, the
horizontal and vertical dimensions
of discipleship, which together
form the cross, and he issued the
community a challenge for the
coming year.

"Whenever you make the sign of
the cross or when ever you see one
of the multiple crosses on campus,
remember the challenge: to be holy,
to make time for God, and to be
compassionate, to make time for
others," he told the students.
In her address to members of the
local business community, Lyons
spoke about where the university
stands and what it aspires to be.
New buildings on campus such as
the Shiley Center for Science and
Technology are evidence of the university's vitality, Lyons said. Inside
these buildings, she said, students
are learning directly from professors in small-classroom settings .
Partnerships between the university and the surrounding community strengthen both groups, Lyons
said. She offered as examples programs in the graduate schools of
law, nursing and education, in
which students reach out to the
community.

UNIVERSITY COMMUNITY: Bishop Robert H. Brom; Ryan R. Van
Arnam, president of the Associated Students at USD; and Dr. Mary Lyons,
president of the university gather after the Mass Sept. 12.
But the university needs to do
more outreach in the community,
she said, to draw in as students the
community leaders of tomorrow,
especially among San Diego's ethnic minorities .
And as a Catholic institution,

Lyons said, the university should be
a "community that seeks justice for
the poor, underserved and the marginalized." These people, she
added, should be feasting at the
table of the region's bounty.
The Southern Cross

The Southern Cross, September 11, 2003

Letters to the Editor
USO, Catholic or Not?
Mary . Lyons, the new
piesident of the University
of San Diego, failed to
answer one way or the
other in the recent Southern
Cross interview when
asked about Ex Corde Ecclesiae. Perhaps it is because
the question was not direct
enough. Does she plan to
provide the leadership necessary to bring USD under
the umbrella of the Church
regarding the mandatum or
not? Seems a simple matter
- either the guidelines pro-

vided by the Vatican for a
university to be called
Catholic are accepted or
they are not. If not, how_
credible is their Catholic
name and mission statement? It is time for all
involved to be honest about
the matter.
It is a terrible tragedy
that the pope had to exert
such measures to insure
loyalty to Church teachings
at Catholic universities .
Surveys show that these
same universities are failing to teach the Catholic

faith to their students and
are often dangerous to students' faith and morals.
This has gone on too long.
One cannot reasonably
label a continuing failure to
comply on the part of USD
as a "controversy." How
long will USD misrepresent
itself with continuing
rhetoric?
Rosemary Getty
USD School of Law

Praise for Columnists
The Aug. 28 issue has
two articles that are partic-
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College of Arts and Sciences

Los Amigos, July 23, 2003

Reconocimiento

n erca
uras

Calida recibimiento se ofreci6 a estudiantes y autoridades universitarias de Mexico y del
extranjero durante la entrega de la placa de la Universidad de San Diego a University Club

Elizabeth Guerrero I oc A traves de SU

decano Patrick Drinan, la Universidad de
San Diegohizo entrega de
noraria a University Club de Guadalajara, reconocimiento que fue recibido por
e! senor Jorge Corvera Gibsone, presidente del consejo de administraci6n.
Siguiendo la tradici6n de University
Club alrededor del mundo, en nuestra
ciudad se siguen cultivando las relaciones de amistad y negocios entre los egresados de distintas universidades de Mexico y el extranjero, por lo que en el area
de relaciones publicas de este se cuenta
ya con placas de instituciones como Harvard, Iteso, Univa y Aut6noma de Guadalajara, entre otras.
El evento se llev6 a cabo en los jardines
del club, en donde estuvieron presentes
tambien la senora Mary Ann Drinan, la

ma de espinacas a la crema con guarnici6n de verduras al vapor y como postre,
pastel selva negra, ademas de disfrutar
de bebidas nacionales e importadas, as[
como vinos de mesa.
Tradicionales canciones mexicanas fue-

ron interpretadas durante el convivio,
por lo que los invitados pudieron adentrarse un poco mas en nuestras costurnbres, disfrutando de las atenciones de los
miembros del club e incluso celebrar el
cumpleaiios de tres de los integrantes de
la delegaci6n americana para quienes se
dedicaron las tradicionales «Mananitas».
Posteriormente se realiz6 la entrega de
la placa de manos de Patrick Drinan al
sefior Jorge Corvera, quien dirigi6 amables palabras al decano sefialando el
enorme placer que significa estrechar los
lazos de amistad entre ambas naciones,
senora Carmen Nepote de Corvera, alre- asf como el honor de recibir tan preciada
dedor de 180 alumnos de Ia Universidad distinci6n, ademas de otorgar una memde San Diego y profesores participantes bresia honoraria de University Club para
en el programa de intercambio cultural la Universidad de San Diego; despues toentre Ia mencionada universidad de la c6 el turno al decano, quien record6 a toUni6n Americana y reconocida instituci6n universitaria de Guadalajara; el doc- dos la irnportancia de fortalecer las relator Carl Jubran, director ejecutivo del ciones biculturales y la significativa conprograma de intercambio y su esposa tribuci6n al intercambio de culturas que ·
Joey Marie Jubran, entre otras distinguiha sido aportada por el club presidido
das personalidades.
por el senor Corvera Gibsone.
Antes de dar inicio al acto protocolario,
Para finalizar, el doctor Carl Jubran realilos asistentes saborearon exquisita cena
z6 la presentaci6n de los profesores del
compuesta por medall6n de poUo en caIteso a quienes el senor Patrick Drinan
..

entreg6 tambien
rnientos por su dedicaci6n y colaboraci6n de varios anos en el programa de intercambio con su universidad, iniciado
por el profesor Gil Oddo en 1963, ce lebrando el cuadragesirno aniversario.
Despues de la ceremonia continu6 el festejo en el area del bar, en donde los estudiantes, autoridades universitarias y representantes. de University Club convivieron gratamente rompiendo las barreras culturales.

Carmen de Corvera y Jorge Corvera.

Mary Ann Drinan y Patrick Drinan.
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Fotos: Elizabeth Guerrero

'. I

Entrega de placa de la Univers1dad de San Diego a University Club.

·
Jorge Corv era , Patrick D rinan
y Carl Jubran .
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Manyimmigrant
workers can still
relate to '54 film
By GIi Grlf In

STAFF WRITE R

W

ith no diity words and no graphic sex or
violence, the 1954 film "Salt of the Earth"
today seems tame.
In fact, the film - showing Saturday at the
Malcohn X Library and Perfonning Arts Center
in San Diego's Lincoln Park neighborhood was among the most controversial of its day.
Its dramatization of a real-life 15-monthstrike
in rural New Mexico by Mexican-American zinc
miners and its frank depiction of a dual-wage system, where a mining company paid white miners
more and gave them better housing
and safer working conditions, ang red the U.S. government
A group of congres m n, guided
by the doctrine of the McCarthy "Red
Scare" era, branded the movie as
Communist propaganda and banned
it.
The Hollywood power structure
had already blacklisted director Herbert Biberman. screenwriter Michael
Wil on and others associated with
"Salt of the Earth." The local law enforcement in Silver City, N.M., where
it was filmed in 1953, harassed the
ca t and crew.
During shooting, its star, Mexican
actress Rosaura Revu lta , was arre ted, charged with immigration violations and deported. A double was
us d as a stand-in for Revueltas for
the rest of the filming, The New York
Times reported in Revueltas' 1986
obituary.
Today, "Salt of the Earth" is hailed
by film cholar for its examination of
Mexican-American labor issues and
gender relations. The Library of Congress had the film officially preserved
for po terity. And for decades it has

Latina wives of striking miners asserted themselves and
helped their husbands In "Salt of the Earth." Beacon Press

been a staple in Chicano studies
. Tenayuca, a Texan who organized
courses.
San Antonio pecan shellers and con"The film was remarkable for fotinued in the 1960s, when Dolores
Huerta and Cesar Chavez mobilized
cusing on a group of people who were
absolutely obscure to the mainfarm workers.
stream,"_said GailPerez. a University ·
"Cliavez was probably inspired by
of San Diego Chicano studies profesthis film, said Richard Griswold de}
sor who is scheduled to lead a discusCastillo, chair of San Diego State Unision after tomorrow's screening.
versity's Chicano studies department.
"Therewere no representations then
The film foreshadowed what he and
of Chicano life. It was an incredible'
the unions did against the agricultural
story about race and gender."
companies."
Most of the cast members in the
. Even today, Chicano historian cite
similanties between the miners in
94-minute black-and-white film were
the real miners and their wives who
Salt of the Earth" and today's immipicketed the mine in the early '50s.
grant, working-class Latinos.
One of them, the late Charles Cole· "Especially
the women," Perez
man, is a cousin of San Diego Mesa
said. They're dealing with a lack of
College Chicano studies and Engli h
affordablehousing and poor sanitaprofessor Rita Sanchez.
tion in Sherman Heights and Logan
Heights. They're saying they're not
"I wanted to tell him that we both
getting a living wage. Many are afraid
have created consciousness and
of retaliation at their workplaces or by
shared it with others," said Sanchez,
their landlords."
who never met Coleman. "He was a
participant in changing history."
A National Council of La Raza taThe film also documented a tradition of Latino labor leaders that had
emerged in the 1930s, with Emma

tistical report, 'The Latino Work-

force," says that Latino workers are

still, on average, more likely to earn
less than their white or African-Amer-
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ican counterparts.
Citing 2001 U.S. Census Bureau
data, the report says the median income for Latino workers was $19,651,
markedly less than for white workers,
who earned $30,622, or African-American workers, who earned and
$23,453.
The report found that Latino workers are more likely to be concentrated
in low-skilled, low-paying occupations
and industries, such as service jobs
and farming.
Francisco Sarmiento - the San
Diego chapter president of the Labor
Council for Latin American Advancement, a national trade union serving
· more than 1 million workers - said
the wage disparity shown in "Salt of
the Earth" is especially true today for
Latino farm workers.
'There's very little change as to
how the farm workers have been
treated," Sarmiento said. "If companies need a worker to do the job, they
find ways to hide (migrants) them
and hire them at lower wages."
Sarmiento and other Latino activists and educators said that despite
federal laws prohibiting such practices, the dual wage system exists in
San Diego in the janitorial, hotel service and domestic health-care industrie .
''Whites are paid more for the same
work, especially where there are no
union ," Griswold de! Castillo, said.
"People who are undocumented are
exploited more and paid less because
they can't complain."
But Sarmiento said that despite the
struggles, a greater number of Latino
workers is becoming empowered.
"Thenew generationis seeing the
work of our predecessors," said Sarmiento, who added that seeing "Salt
of the Earth" years ago motivated him
to become a labor leader.
'We're getting educated more
about our rights on the job."
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"Salt of the Earth"

A screening of the 1954 film, with a
discussion to follow. led by Universit of
San Diego professor
Gail Perez.
3 p.m. Saturday, Malcolm X Library and
Performing Arts Center, 5148 Market St.,
San Diego.
(619) 527-3405

THEATER REVI

W

hat a difference a director
makes - that and emotionally
nimble actors.
Ca e in point Joe Penhall's fierce little comedy-drama about psychiatry, academic ambition and the public health
sy tern, "Blue/Orange," now in a
knockout production on the Old
, Globe's Cassius Carter Centre Stage.
In the spring of 2000, the three-man
show opened to raves in London, won
all the big award and became a hot
property among theater producers.
Richard Seer, who llj!ads the Old
Globe's Professional Actor Training
Program at USD 1 sawthat National .
Theatre of Great Britain production
and determined to stage the play at the
Globe'ilntimate Carter Stage.
Then ''Blue/Orange" opened in the
summer of 2002 in New York. Reviews
were tepid. I caught up with the show
at the off-Broadway Atlantic Theater
and found Neil Pepe's staging engaging intellectually and the performances
individually strong. But the show
wasn't convincing enough to make
Penball's basic premise plausible: Two

0

"Oleanna" about the gender
wars, especially as those battles
played themselves out in academia But "Blue/Orange" is
more emotionally honest and
intellectually rigorous in its
play of ideas. It's also not so dry
as Michael Frayn's "Copenhagen," the trio-debate about
physics that it also resembles.

"Blue/Orange"
echoes themes of
David Mamet's
"Oleanna" about the
gender wars,
especially- as those
battles played
themselves out in
academia.

At the Carter, this discussion
drama is as politically provocative as itis entertaining.

•

Playwright: Joe Penhall. Director:Richard Seer. Set: Robin Sanford Roberts. Costumes: Charlotte Devaux. Lighting: Chris
Rynne. Sound: Paul Peterson. Voice and
dialect coach: Jan Gist Cast: Teagle F.

Bougere, Brian Hutchison, Ned Schmidtke.

Anne Marie Welsh: (619)
293-1265; _

anne,marie.welsh@unlontrlb.com

•

•

(

While Christopher (Teagle F. Bougere) n rvously a.waits their verdict, his doctors (Brian
Hutchison, center, and Ned Schmidtke) ebate the diagnosis. Craig Schwartz
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Think Debate on Music Property
Rights Began With Napster? Hardly
•

By LISA NAPOLI

Since Thomas A. Edison recorded the human voice in 1877, the music industry has
grappled with the uncertainties wrought by
new technologies.
"The form changes, but the issues - who
owns the music, what rights pertain to artists, what rights pertain to the companies these are issues that go way back into the
19th century," said Larry Starr, professor of
music history at the University of Washington in Seattle and co-author of "American
Popular Music : From Minstrelsy to MTV"
(Oxford University Press, 2002) .
The initial race to create a low-cost way to
record and play back sound resulted in a
number of competing companies. Many
wound up merging forces around the turn of
the 20th century, forming a stronghold that
for the most part has been the locus of industry power for a hundred years. The RCA
Music Group, part of the BMG unit of Bertelsmann; the EMI Group; and the Columbia Records unit of Sony are among the current music companies that have long, historic roots in the business.
!'There has always been a tendency for
several large companies to dominate the actual production and distribution, just because of how difficult it is," said Steven E.
Schoenherr, professor of American history
at the University of San Diego ...:!t takes a
huge capital investment.'
Recorded music shifted the balance of
power from sheet music publishers, which
dominated the early music business, to
record producers. But the reaction to technical innovation -whether radio in the 1920's,
cassette recorders in the 1960's or MP3
players in the 1990's - has been consistent.
"It's nothing new to say the recording companies are scared," Professor Schoenherr
said. "They've always been scared."

Now that the threat emanates from the
computer and the Internet, though, the fear
has taken on a new proportion for the recording companies, whose capital resources
and established production and distribution
systems may give them no particular advantages in the future.
"The Web eliminates two-thirds of the
cost factors," said Richard Kurin, director
of folk life and cultural heritage at the
Smithsonian Institution. "You don't have to
produce a hard product and you don't have
to pay a middleman. The prospect is for
greater dissemination, but also for greater
participation. The Net has tremendous implications. The big industry question is, How
do you handle those implications?"
Though no one can predict precisely how
the music industry will evolve, many experts agree that a change in industry structure seems inevitable.
"Whatever the industry is going to be, it
has to take a different form, " said Christopher ·Waterman, dean of the school of arts
and architecture at the University of California at Los Angeles, and Professor Starr's
co-author. "This is raising basic questions
about property. Music has been turned into
information, and once it is physically pulled
away, not embedded in any material object,
you're in a whole new world."
A glimpse of the industry's future might
be seen in the early success of iTunes Music
Store, the online service that Apple Computer introduced in April, Professor Schoenherr said. " If they continue to innovate," he
said, "they could make stars on th · own."
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The Evolution of the Popular Music Machine
Since popular music became a big business in the mid-19th century, and as the means of
production and distribution have changed , so has the nature of the companies that control the
music industry. Popular music has long been a capital-intensive business, favoring big
companies that can benefit from economies of scale.
But in the Internet era , the 20th-century business
model may no longer fit.
LISA NAPOLI

When the
impresario P.T. Barnum brings the Swedish singer
Jenny Lind to the United States for a 93-city tour in
1850, live performance remains the main medium
for popular music. Mr. Barnum's marketing tactics
help turn Miss Lind into one of the first pop music
superstars, with product endorsements including
gloves, sofas and pianos bearing the Lind name.
PROMOTING LIVE PERFORMANCE

After the Civil War,
the new stereotype printing process, which
makes prints from metal plates , makes it
easier to mass-produce sheet music.
Families gather around their home pianos for
nightly entertainment.

THE RISE OF TIN PAN ALLEY

Sheet music
publishers from
around the country
Jenny Lind
gravitate to
Manhattan, on
and around West 28th Street, which becomes known as Tin Pan
Alley, for the tinny sounds of pianos auditioning the next would-be
hits. As publishers become the music industry gatekeepers, one of
the first Tin Pan Alley best-sellers is Charles K. Harris's "After the
Ball ," left, which sells two million copies of sheet music in 1892.
Tin Pan Alley publishers form the American Society for
Composers , Authors and Publishers, or Ascap , in 1914, and their
efforts lead to a sweeping revision of copyright laws.

PHONOGRAPH
FOR THE RECORD

After Thomas A. Edison
creates the first tinfoil cylinder
phonograph in 1877, a frenzy
of technological innovation
ensues, as competing
inventors create a variety of
incompatible methods for
sound recording and
playback. Patent filings and
lawsuits eventually result in
technical standards and
industry consolidation .
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At first, sheet music
publishers regard the
recording technologies as a
low-quality novelty. But by
1909, as annual sales of
recorded discs and cylinders
- the two most popular formats
for recorded music - reach 27
million , publishers cannot ignore
rising recording industry powers
like the V.ictor Talking Machine
Company and the Columbia
Phonograph Company.

Westinghouse , a radio manufacturer,
begins operating KDKA, the first commercial station ,
broadcasting live from Pittsburgh in 1920. Although
live performance on the air initially prevails, as
recording technology improves, economics lead radio
executives - a new type of music gatekeepers - to
begin favoring recorded music. Popular musicians go
on strike against the recording studios , until they are
promised royalties from record sales .

ON THE RADIO

First commercial radio station, KDKA.

The 78-r.p .m. phonograph record gives way to
the 12-inch, 33-1/3 r.p.m. long-playing record , which can
hold more music on a single disc, and the 45-r.p.m. disc,
which become popular for single songs and jukeboxes. Stereo
L.P. 's are introduced in 1958. As a result of consolidation , six
major record companies now dominate the industry: Capitol,
Colu mbia, Decca, Mercury, MGM and Victor. But the rise of rock 'n' roll spawns
dozens of upstart independent record companies .
FORMAT FLUX

Phillips , in
1963, introduces the cassette tape
recorder, which becomes a popular
way for consumers to record music
from the radio or from records.
After initially balking at potential
piracy issues, the record
industry recognizes that the
limited quality of cassette
copies poses no true threat.
THE COPYING CONSUMER

Sony
TPS-L2
Walkman

In 1979, Sony introduces a
highly portable cassette player,
the Walkman , leading to a new
cultural habit of private music
listening, anywhere, any time .

The introduction of the recorded digital
compact disc in 1982 stimulates music sales, as
people buy new albums while also replacing their old
records and tapes with the higher-fidelity CD versions.
By 1988, sales of the new format are on par with that
of L.P. 's. But digital recordings, in theory, can be copied
without any loss of sound fidelity . The federal Audio Home
Recording Act of 1992 imposes taxes on digital audiorecording devices and media. Fears of the high-quality digital
audio tape , the DAT , prove unfounded , however, as most consumers
ignore the format.
DIGITAL DAWN
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As the Internet evolves from a
techie's grapevine to a mass medium, transmitting
digital music files in a compressed format known as
MP3 high-fidelity and infinitely copyable becomes a
popular practice. The Diamond Rio, a portable MP3
player, inspires a lawsuit in 1999 by the Recording
Industry Association of America, but the parties settle
out of court.
INTERNET UPHEAVAL

As Napster and other Internetbased music file-swapping
systems emerge, the A.I.A.A.
continues to press its legal claims ,
successfully in the case of
Napster, but unsuccessfully in
the cases of Morpheus and
Grokster. Recently, instead of
suing the operators of the
fiie-swapping systems, the
A.I.A.A. has begun filing
suits against individual
con sumers who swap
copyrighted music online .

25

i

I

SAN DIEGO UNION-TRIBUNE
SAN DIEGO, CA
THURSDAY
374,856

SEP 18 2003

I

STANDARD-SPEAKER
HAZLETON l PA

TUESDAY

22 1 002

SEP 23 2003

James O.
Goldsborough

The first was a Chinese consular official in
Prague in February 1941, who sold the family
a visa to Shanghai. To get to Shanghai via the .
Soviet Union, however, one needed a Japanese
THE SAN DIEGO UNION-TRIBUNE
transit visa, and Japan, allied with Hitler, did
not grant them.
Miraculously, a Japanese consular official
appeared in Prague at this time and began
handing out transit visas. Some 15,000 EuropeanJews made it to Shanghai.
:J
Long after the war, Stoessinger, thanks to the
Japanese newspaper Kobe Shimbun, learned
that the official's name was Chiune Sugihara.
Sugihara, the newspaper discovered, "issued I
thousands of visas to Jewish refugees against
the express orders of his superiors in Tokyo."
He died in 1986, said the newspaper, "in disgrace for not having followed orders." He.had
followed his conscience.
The third savior was another Japanese offi
cial the family met on the Soviet train, who
saved the family from the Shanghai ghetto in
allowing Stoessinger to stay in school.
ohn G. Stoessinger, distinguished profesOn Iraq, Stoessinger rejects Bush's putative
sor of global diplomacy at the University
causes for war as clearly as he rejects mechaa student of war. His latest
nistic causes for World Wars I and II. Personal
book, "Why NationsGo to War," is going into
emotions and decisions, he told his class Monits ninth printing, with a chapter added on t11f
day, are behind Bush's war:
Bush war with Iraq.
·
"TheBush administration is full of intelligent
people, but they are technologically intelligent.
Hearing that Stoessingerwould lecture his
They lack knowledge of history. This was a
class on Iraq this week,I asked to sit in. My interestwasnotjustwhatwasbeingsaidoncamtragic and unnecessary war of choice. The idea
pus about the Iraq war, but how Iraq fits into
of military pre-emption against a terrorist like
Stoessinger's war template. If one can propagate
Osama bin Laden makes sense because you
a general theory for "why nations go to war," it
are dealing with a religious fanatic. Saddam
Hussein was no religious fanatic. He was brutal
becomes easier to understand Bush's war.
Stoessinger finds common themes running
and ruthless, but he was secular. He wants to
through major 20th century wars, including
survive. His life is here on earth, not in heaven
"Containment was the right policy against
the Iraq war. One of his interesting conclusions
Saddam, not pre-emption. But Bush was fru
is this: "In no case has any nation that began a
trated. He couldn't find bin Laden. Inspectors
major war in our time achieved its ends." He
couldn't find weapons of mass destruction. His
traces this theme through eight wars: World
neo-conservative advisers were urging war. A
Wars I and II, Korea, Vietnam, India-Pakistan,
speech-writer invented the 'axis of evil.' Bush
Arab-Israel, Persian Gulf and Yugoslavia. The
accused Saddam of trying to kill his dad.
t
ninth edition comes out in January.
"Bush's pragmatic attitude toward bin Laden
"Often I was told that war was an ineradicabecame fanaticism against Saddam. Itis a masble part of human nature," Stoessingerwrites
sive phenomenon of misplaced aggression. We
in the preface. "Having lived through-most of
now have an Anglo-Saxonadministration in 1
the major wars of this century (he survived
Baghdad like the British in the 1920s. The cost
the Holocaust), I wondered if this could be
1
is already higher than the Marshall Plan. Finantrue. The conventional wisdom left me totally
cially, we have another Vietnam in the making.
dissatisfied, both intellectually and emotionParents were told the war was over, and are no
ally. Forces over which people apparently had
asking why their sons and daughters are dead."
no control were frequently mentioned as 'fundamental' causes. Yet it was people who actuThe class took notes for 90 minutes, then a discussion started. Two U.S. Marines auditing the
ally precipitated wars. The outline for this
class spoke up, one wondering if the United Nabook grew out of my need to know the human
tions could have done a better job in Iraq, the sectruth behind the mechanistic forces."
'
ond saying he "still felt we were right to go over
Stoessinger's search also grows out of his
there." Agood exchange took place between th
own story, as strange as Schindler's list Born
elegant, white-haired Holocaust survivor and his,
into a middle-class Viennese Jewish family, the
tanned, tank-topped students-the two sepa- ·
family was saved during the war by three people it did not even know.
rated by a half-century in age and experience.
NotallacceptedStoessinger'sthesis, butfor90

Raising
questions
of nations
and war

J

.
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minutes, he held them in raptattenbon.
War is art, not science, and can never be pe
fectly understood. But after two world wars,
the nuclear age, having learned that war rarely
brings its anticipated results and is capable ·of
turning into genocide, we need to understand
why nations go to war. The stakes are too high
for Napoleon's casual definition of war- "on
s'engage et puis on voit" (you start in and see
what happens).
One doesn't have to agree with Stoessinger
to appreciate his scholarship. As he told his
class, you're not there to agree, just to think

Goldsboroughcan be reached via e-mail at
jlm.goldsborough@unlontrlb.com.
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the talk from New York
City to San Diego
.

First oftwo columns on walking.

0

n a recent trip to New York City,
I spent five hours walking and
talking with my older son, J ason who is doing a summer internship
before his final year in college.
We wound along the lush paths of
Central Park, across its great lawns at
dusk past paper lanterns and deep
woods. We stood for a while on an
arched bridge over one of the ponds
and watched a man with a gray ponytail and a fishing rod make graceful
casts and to our surprise saw him snap
his rod back as a bass tail-danced
across the water.
Jason described his love for New
York for walking in its parks and along
its streets. That is what you do in New
York. You walk.
During his journeys through the
older neighborhoods, he is spellbo_und
by the organic quality of the old buildings and by the evidence of decades of
urban evolution. These bwldings, so
unlike the ones in the polished suburb
in which he spent his teen years, offer
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Then we moved to the suburban
neighborhood, which had diffeti:pt
charms. In the newer community, I noticed that people did walk, but their
walks tended to be shorter and
frequent Rather than being part of daily
life, walking was justone of many exercise options. Apparently,
there's a crucial difference.
Last week, the results from major
studies, from such sources as the Centers for Disease Control and Prevention, linked suburban sprawl to what

less

many health officials consider an epidemic of obesity.
Among the findings: Americans who
live in the nation's most sprawling
counties tend to weigh 6 pounds more
than people who live in the densest urban areas - such as New York. One
study of 8,000 Atlanta residents found
obesity in white men significantly declines as the density of their neighborhoods increase.
Moreover, whether they lived in suburban subdivisions or the dense urban
neighborhoods, people of similar income and educational background
were equally likely to be "recreational
human faces in brick and stone. As he
exercisers." Yet, the ones living in the
walks, he forgets time.
suburbs were more likely be obese.
"Dad, I get the same feeling walking
What was different about the dense
along these streets as I did when I was
urban areas? People walked more little, hiking in the canyon behind our
not so much as a form of exercise, but
as a way of life.
house," he said.
Before we moved to the suburbs, we
Increasing the walkability of our
lived in an older San Diego neighborneighborhoods could have enormous
hood that was neither polished nor
public health benefits. Over the past
suburban. The old neighborhood was
quarter century, the percentage of
eminently walkable; most of the
American adults who were overweight
houses there had front porches and
or obese jumped from 47 percent to 61
visible human faces. Our home,
percent; worse, for children and
thoughurban, was located at the edge teenagers, the percentage nearly douof a canyon. Informal walking trails
bled. Oddly, the growth of obesity coinwound down into the canyon, and most cided with a huge increase in chilweekeqds you could see parents and
dren's organized sports. Soccer helps,
children inspeqiftg wildflowers as
Fred and Ethe( the resident redtail
hawks. circled above.

but it doesn't replace natural movement-walking, running, physical
play.
Critics of the studies linking obesity
to sprawl reasonably point to other influences that exist no matter where we
live- those 700 cable channels, countless video games, and all that fast food.
But all of these elements are part of a
larger phenomenon, a withdrawal
from physical reality.
Recently, a friend noticed a curious
thing while teaching his teenage
daughter to drive. "She just doesn't get
the concept of steering," he said.
"What came so naturally to me, is a
mystery to her and to some of her
friends, too." During one white-knuckled driving lesson it occurred to him
that his daughter had spent very little
time riding bicycles. She and her
friendshadspentthousandsofhours
developing the kind of hand-eye coordination
demanded by video games,
but had skipped the physical experience of steering a bike on a real road
with honest curves.
His observation is unscientific, but it
does suggest the strange nature of spatial reality in 2003. Today, we spend far
more time surfing through cyberspace
than walking or biking in the neighborhood, and the trend seems to be increasing.
Could San Diego offer an alternative?
Here we are, living in a region with
the best weather in the nation, and
therefore more walkable days. Yet, by
most urban planning measures, the
San Diego region isn't very walkable.
"In San Diego, we interpret 'within
walking distance' as a 'short drive,'"
says Larry Hinman, a USD philosophy
professor. That is what we do in Southern California. We drive.
In their current design, Sun Belt
cities are defined
l argely by their
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physical barriers to walking: .startand-stop sidewalks, streets that don't
connect, freeway ramps impossible to
cross safely; and too few practical reasons to walk. Walking doesn't make
much sense when there's no corner
market or public gathering place to
walk to.
Now that Starbucks is infiltrating
even the most residential neighborhoods (a new one.o pened in my spare
bedroom last month) we may see a few
more morning walkers out there. This
could be a good thing, as long as we go
light on the mocha coconut frappuccinos.

Next Sunday: Creating the walkable

suburb.

I

Louv's coiumn appears on Sundays. He can
be reached via e-mail at rlouv@cts.com or
via www.thefuturesedge.com.
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For the Solitary Mourner: A Prayer of Godly Praise
By WAYNE DOSICK

A

ll our Jewish lives, we have been told that when
a close relative-parent, sibling, spouse, childdies, we are to come to the synagogue to recite
Kaddish.
Kaddish is not a prayer about death, but a doxology, a
prayer of praise to God. So, even in our grief, we are to
stand up in the midst of our community - a minyan, a
quorum of at least 10 Jews - to
N EW
declare our continuing faith in God
and the divine plan.
TRADITIONS
Kaddish is no ordinary prayer. Its
words and litany, rhyme and rhythm
are part of the collective Jewish
unconsoous. It holds the mystery and the magic of existence that come from before the beginning and that will
ripple until the end of time.
Kaddish is not only a faithful affirmation of God, but
also words of condolence spoken directly to God. One of
God's children has left this temporal earthly world and
God, Godself, is bereaved. So, in the words of the famed
writer of our people, Shmuel Yosef Agnon, as we say
Kaddish, "we pray for us, and for Him [God]."
And, by coming to recite Kaddish, we speak also to the
soul of our loved one who has died. We say:
I will miss you, and I
yearn for you, but,
in subrmss1on and humility, with love and blessing, I
release you and give you back to God. I assure myself
and you that there is nothing to fear.
Your precious soul will be safe and well in God's
holy presence, for with God, all is good. And, in case
you or I have any doubts, I proclaim and affirm for
you and for me to hear - our ancient truth: "Magnified and sanctified is the Great Name of God."
We come to recite Kaddish for 11 months - from the
time of the funeral until one month before the first
yahrzeit, the first anniversary of the death.
Why 11 months and not the full year? Tradition teaches that in the year following death our loved one's soul
is being judged. Enough good deeds earns eternal
reward; too many evil deeds means eternal punishment.
So, we learn that each time we reci e Kaddish we are
adding to our loved one's "mitzvah points," earning
addinonal ment for one who might be deficient.
Yet no one could be so evil that it would take a full
year of earning more merit to achieve Paradise. Eleven
months should be sufficient for even the most needing
soul. Thus, we recite Kaddish for 11 months, confident
that our Earthly assistance has been enough to assure
that our loved one will enter ete al Eden.
Still, with all these worthy reasons for reciting Kad-.
dish - and even with all the compelling Jewish stories
about the gathering of 10 and the waiting for the 10th so
that a mourner can say Kaddish - the reality is that
most modem, liberal Jews do not regularly come to synagogue for the three daily services to recite Kaddish.
Many do not even come once a week on the Sabbath.
My rabbinic colleagues and I have often lamented that
the recitation of Kaddish with a minyan, which only a
.

•

,

,

generanon ago was one of the most widely observed Jewish ritual obligations, has largely fallen - no pun mtended into the graveyard of contemporary mdifference.
And, then, my father died.
.
I was deeply committed to the idea of honoring my
father through the daily recitation of Kaddish. I
after all his kaddish-el,his son, whose duty and blessmg
it is to say Kaddish for him.
.
.
· Yet, even though I am deeply committed to daily
prayer and meditation, I did not always go to synagogue
for the thrice-a-day services, and I even found myself
.
missing an occasional Sabbath service.
And since I was deeply imprintedwith the Jewish
mindset that Kaddish may be recited only in a
when I did not go to a synagogue to be part of a nunyan,
I did not say Kaddish.
.
Yet, on the days when I did not recite Kaddish, I felt
an emptiness and a longing; there was something missing from my mourning.
. .
So, eventually, I gave myself permission to say Kaddish alone. This may seem to be a rather radical depa
ture from Jewish law and custom, and some mayfind it
to be in direct opposition to one the most important
reasons for saying Kaddish. But this concept 1s not wtthout precedent in the modern, liberal Jewish world.
When Jews moved out of the small villages and innercity neighborhoods where the synagogues were close to
our homes many of us gave ourselves permission to
drive to the synagogue on the Sabbath and mondays.
Even though traditional Jewish law prohibits nding on
Shabbat, some of us may declare it to be a greatergood
to come to the synagogue to pray along with our community than to stay home alone.
.
Here too we declare that when circumstance or
choice inhibits praying with a minyan, it is greater
good to say Kaddish alone than to not say Kaddish
a t all.
Yet, my solitary, personal Kaddish-saymg needed a
perspective, a context. It needed what our sages call_a
haskamah, an imprimatur, or a kavannah, a clearly arnculated spiritual intention.
So, I composed a kavannah.
.
.
First it asks heavenly and angelic bemgs to be with
me, to make a minyan of both Earth and heaven. Then

of

it speaks words of love and blessing directly to the soul
of my beloved deceased, and, finally, it speaks to God,
bringing my humble yet heartfelt Kaddish-words of
gratitude and praise.
It is still best to say Kaddish in a community, for in a
community there is history and energy, mutual responsibility and unity, friendship and comfort - and love.
But, for those times when circumstance or choice keep
one from being with a minyan to recite Kaddish, this
kavannah can serve as the prologue for saying Kaddish
alone.
This kavannah can also be a very powerful prelude to
the recitation of Kaddish at the dedication of the grave-stone and at the ·yearly yahrzeit.
It also can bring focus and spiritual energy to the col··
lective recitation of Kaddish at the four-time-a-year
Yizkor services, and every time the community gathers
to say Kaddish for those who died sanctifying God's holy
Name.
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I hope that this kavannah may be "the words ot your ·
mouth and the meditation of your heart," as you honor
those who have gone to the Great Beyond.
With you, I pray that their memories will be an everlasting benediction and a continuing inspiration.
Rabbi Wayne Dosick is the spiritual guide of the Elijah •
Minyan, an adjunct professor at the University of San
Diego, the director of the Soul Center for SpiritualHealing
an t e author of "Soul]udaism: Dancing With God Into a
New Era,,, among others.

Kavannah Before Kaddish·
In the Name of God, Source of All Being:

I call upon the Heavenly Hosts,

who surroundthe Place of Glory;
And I call upon the Archangels,
who fashion and shape the universe;
And I call upon the Angels,
who serve the Divine will;
And I call upon the Guides and the MasterGuides,
who watch over me and protect me;
And I ask you All:
Be with me now,
and give power to my words.
In the Name of God, Source of All Becoming:
I say to my [choose one or more: holy, revered,
beloved, devoted, sweet] [father, mother, brother,
sister, son, daughter, husband or wife] [his or her
name]: ·
In every place and in every space in this great cosmos,

it is known and revealed that you have left your
Earthly body
and this physical world.
God has called you home.
I remain ever-glad and ever-grateful for the Divinegift of your life,
and though my heart still yearns for your physical
presence,
with love, with honor, and with blessing,
I give you back to God, and release you to eternity.
I celebrate your soul-journey to the Light to that awesome place of
revelation and knowing,
of redemption and salvation,
of peace and harmony,
of grace, and compassion, and infinite love.
I am comforted and enheartened knowing that you
dwell
in God's Sheltering Presence,
immersed in God's Holy Spirit.
For, with God,

it is safe, and sweet, and good.
To the Name of God, Source of All Blessing:
I come before You at that most sacred and wondrous
place
where Heaven and Earth touch.
I stand with all those of the Divine Assembly,
and with all who desire to do holy work,
and
re
to speak these words that echo through t h e
here, and everywhere,
· ..
through then, and now, and forever;
these words of hope and promise,
transformation, and evolution,
faith and love.
To You, 0 God,
I speak these ancient and ageless words
of praise and gloyr,
to Your Great and Holy Name.
Yitgadal v'yitkadash sh'may raba ...

* Dedicated to the memory of my holy father, Hyman Dosick,
'I, on his second yahrzeit.

3·1

MAMMOTH TI MES

MANMOTH LAKES, CA
WEEKLY
12,000
SEP 18 2003

111111111111111111111111111111111111111111111111111111111111

Burrelle's

1203
. xz4 ..

11 4

SE

xx ....

Brigid Solomon

September Child Care
Provider of the Month

Presented By Mono County
Child Care Coundl and
Whiskey Creek Mountain Bistro
After receiving a Bachelor's D g
't In ComI!

munications, Public Speaking, and Child Psychology at the Upiversi of San Diego, California, Brigid Solomon went o a b fair for
Mammoth Mountain Ski Area. She was soon
hired as a teacher's aid at Small World Day Care
(and back then it was six dollars an hour, which
she laughingly said her father hit the ceiling
about). Soon she was on her way.to the mountains and worked seasonally for approximately
10 years at Small World. One of those seasons,
while Brigid worked in the administrative office for Small World, she also attended Cerro
Coso Community College to receive early childhood education units that are required by the
state to become a teacher. After returning to
southern California at the end of another season, Brigid received a call from Mammoth
Mountain explaining that they were going to
bestartinga localsonlypre-school called Mam- .
moth Kids Corner and then offered her a full
time/year-round position as their site director.
Brigid did not hesitate and has been there since
opening day. Mammoth Kids Corner has been
successfully operating with her direction and
will be celebrating their third anniversary this
October 3. Another anniversary is coming up
for Brigid. Her and the love of her life of 12
yea rs, Matthew whom is a welder/fabricator
also for Mammoth Mountain Ski Area, will be
celebrating their first year wedding anniversary also in October.
Brigid states that he cannot see her elf in
any other profession and added that she loves
their honesty and that they do not judge. "Kids
keep me young at heart and if I'm having a bad
day, all I have to do is talk with a child, after all,
thev are the comedians of the world. She
added, "not having eight arm 'like an octopus'
I ometimes difficult while working with the

Brigid Solomon loves "her kids.•
preschoolers but working with a good staff
certainly helps. "
Some of the parents' quotes that earned her
being selected as this month's Provider of the
Month include, "she is very dedicated," "She
really cares about them and they love her too,"
"the children have respect for her because sh
gives it to them as well," "Brigid never stops
educating herself to become an even better
teacher. "
Congratulations to Brigid Solomon from
Mammoth Kids Corner for providing quality
child care for the children and families of
Mono Coun ty.
Keep up the Good Work!
Mono County Child Care Provider of the
month is selected every month out of the year
except July and August, a ou r Council is not in
ession.
*lf you would like to learn more about
becoming a family child care provider or working in a center ba ed child care center, plea e
ca ll the Mono County Child Care Council 9247926, e-mail kmahler@ monocoe.orgor IMACA
Communitv Connection for Children 93
3343.
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work and schoo1.
"Basically, I burn the candle
at both ends," she said. "I go as
hard as I can for as long as I

can."

The four-day International
Horse Show opened yesterday
at the Del Mar Fairgrounds.
Now in its fourth year, it draws
about 200 riders from through-.
out the United States, as well as:
Canada. Mexico, Argentina and ·
New Zealand, said Dale Harvey, the show's technical man. _ager.

Richard Spooner flew over a Jump while working In a practlce·arena yesterday,
opening day of the Del Mar International Horse Show at the Del Mar Fairgrounds.
Eduardo Contreras / Union-Tribune

Dream becomes reality
at Del Mar horse show
By Liz Neely

STAFF WRITER

D

EL MAR- It seems to Rose Carver that she has always dreamed of
riding horses, an expensive hobby
out of reach for many young girls.
"I was one of those kids begging for
lessons when I was 6 years old . .. My
parents were convinced I'd grow out of
it, but I never did," Carver said yesterday
after competing at the Del Mar International Horse Show, which attracts some
of the top riders in the western United
States.
Years later, Carver's parents consented to weekly lessons. But it wasn't
enough, not if she was serious about the
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The sport is far from affordable for most Horses can cost
as little as $30,000 for child
competitors to millions of dollars for professionals. Yet riders
from across the country and
around the world compete at
shows.
"There's probably an event
like this every weekend of the
calendar," Harvey said. "It's a
really big sport. People don't
realize how many people are
involved in it"
The show offers jumper and
hunter competitions, in which
riders and their horses must
navigate fence-filled courses.
Those who are able to :finish
the fastest, while knocking
down the least nwnber of fence
rails, win.
.
"Classes" continue starting

sport.
"You don't get too far doing that," said
Carver, a sociology major at the Unive at 8 am. today and tomorrow,
sity of San Diego and a trainer at Maple
and at 7:30 am. on Sunday.
Leaf Farms.
This year marks Carver's
So at 13, she started working at a trainthird year at the show, and her
ing barn near her home. There, she
first participating in the Double
could ride almost every day, honing her
Slalom event, where two horses
skills.
compete at the same time on
A cousin helped support her habit, as
identical courses. The first one
she calls it, and over time she built a cli.
to finish wins and advances to
ent base working as a free-lance trainer.
the next heat A $5,000 prize is
At 18, Carver turned professional and
at
stake.
last year, after years of saving, she
The Grand Prix, the show's
bought her own horse. In June, she was
most popular event, will be held
hired by Maple Leaf, a training barn just
tomorrow at 7 p.m. and is expected to draw 3,000 to 4,000
east of Del Mar.
people. The course, which is
These days, the 20-year-old
different every year, is '. deSan Diego resident manages to ·
signed by Leopoldo Palacios of
find time for competitions,
Venezuela Palacios designed

courses for the 2000 Ulymp1us
in Sydney, Australia.
The Grand Prix will feature
nine of the western United
States' top 12 riders, all of
whom are trying to tally points
to qualify for next year's World
Cup competition, as well as win
the $35,000 prize.
Will Simpson of Westlake
Village, riding El Campeon's
Ado Annie, is scheduled to
compete. He would be trying to
win the contest a record fourth
year in a row.
LizNeely: (760) 476-8239;
liLneely@uniontrlb.com

\
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Crew chief Chris King measuredI Jump II he made adjustments for a new class during the Del Mar
lnternatlonal Horse Show yesterday at the
Del Mar Fairgrounds. Eduardo Contreras/ Union-Tribune
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Donald Gaines, Waukegan, was selected for Mortar Board, a national
honor society recognizing students
for outstanding achievements in
scholarship, leadership and service.
Members are selected in their junior
year and serve the university and
community during their senior year
through special projects. Gaines is a
senior majoring in history.
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People in the News

•••

North Scottsdale resident
Marissa Riccio will spend the
Fall 2003 semester studying in
Florence, Italy through Syracuse University's Division of
International
Programs
Abroad.
For more than 40 years,
Syracuse's Division of International Programs Abroad ·has
offered credit-bearing study
opportunities for SU students
as well as those enrolled at
other colleges and universities
across the United States and
Canada. Ms. Riccio is a senior
majoring in English at the Universi of San Die o.
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KeverAvotservices: TheSan Diego
Rabbinical Association will conduct
services Sunday at the following
cemeteries: 10 a.m.Eternal Hills
Cemetery 1999 El Camino Real,
Oceanside; 10 a.m. Greenwood
Cemetery, 4300 Imperial Ave., San
Diego; 11 am. Home of Peace
Cemetery. 6363 El Cajon Blvd.; 11
am. Cypress View Mausoleum, 3953
Imperial Ave.; and 12:30 p.m. El
Camino Memorial Park, 5600 Carroll
Canyon Road. Information: (858)
535-1111, Ext 3116.
• YomKippur for Jewish Fellowship
Center: Jewish Counseling and
Fellowship Center is holding its
services at the Al Bahr Shrine, 5440
Kearny Mesa Road. Kol Nidre
services begin at 6:30 p.m. Sunday.
Monday's Yorn Kippur services begin
at 9 am. No tickets or reservations
are required. Information: (619)
284-1000.
• YomKippar for TempleEllmm-EI:
Temple Emanu-El will hold services
at the East County Performing Arts
Center, 210 Main St, El Cajon. Kol
Nidre services will be at 7:45 p.m.
Sunday. Monday's services begin at
9:30 am. An issues forum will be held
at noon, with family service at 1:45
p.m. More services will be at 3 and
4:45 p.m.Information: (619) 286-2555.
• Yom Kippur atBeth El: Congregation
Beth El, 8660 Gilman Drive, La Jolla,
will hold a Yorn Kippur Community
Service at 2:30 p.m. Monday; open to
the public at no charge. Call (858)
452-1734.
• Yom
Kippur at Temple Adat: Temple
Adat Shalom will have Kol Nidre
services at 6:30 and 9 p.m. Sunday,
15905 Pomerado Road, Poway.
Monday's Yorn Kippur services begin
at 8:30 and 11:30 a.m. A children's
service begins at 1:45 p.m. and an
adult discussion begins at 2:15 p.m.
The afternoon service will be at 3:30.
Information: (858) 451-1200.
• Yo Kippur atBeth Sholom: Temple
Beth Sholom will hold services at 5:45
p.m. Sunday, 208 Madrona St, Chula
Vista Monday's Yorn Kippur services
begin at 9:30 am., followed by a
memorial service at noon. A Mincha
service will be at 4:30 p.m. and Ne'ilah
service will begin at 6 p.m.
Information: (619) 420-6040.
• Jewish Renewal's
Yom
K ippur: The
Elijah Minyan's Kol Nidre service
begins at 6:30 p.m. Sunday, at the
initas Community Center,
Boulevard and Balour
Monday's Yorn Kippur
begin at 9 am. with Yiskor

Memorial prayers to be recited at
noon. A Minchah meditation will
begin at 3 p.m. followed by a healing
service at 4 p.m. The Earth Ritual will
be at 5 p.m. and Ne'lah service will be
at 5:30 p.m. Information: (760)
943-8370.
• YomKippurfor Kehillas
Torah:
Congregation Kehillas Torah will
hold services at the DoubleTree
Resort, 14455 Penasquitos Drive, San
Diego. Kol Nidre service begins at 6
p.m. Sunday. Monday's Yorn Kippur
se.rvices begin at 9 am. Information:
(858) '613-0222.
• Yom iopp.- for Beth Israel:
Congregation Beth Israel will hold a
Kol Nidre service for ticketed
members and nonmembers at 6 p.m.
Sunday at the Civic Theater in
downtown San Diego. Monday's Yorn
Kippur services begin at 9:30 am.
Information: (858) 535-1111, Ext
3133.

CITY

• Prayer summit: liberty Unlimited

Ministries Inc. presents the 2003
Prayer Summit United today through
Saturday at Inn Suites Hotel, 2223 El
Cajon Blvd. Daily prayer will be held
from 7 am. to 4:30 p.m. Praise and
worship will begin at 7 p.m.
Information: (619) 460-0925.
• John Wesley conference:
"The 'Art' of
John Wesley: Teaching Preaching,
Serving,"a conference for teachers,
pastors, scholars and church leaders,
will be held today through Saturday,
Point Loma Nazarene University,
3900 Lomaland Drive. Speakers
include former Senate Chaplain Uoyd
Ogilvie and University of San Diego
professor of philosophy Dallas
Willard. The public is invited to attend
the conference dinner at 6:30 p.m.
tomorrow, at the Joan B. Kroc
Institute for Peace and Justice at the
University of San Diego. Cost $25.
Conference costs: $29 to $99.
Information: (619) 849-2359.
• Conferenceand concert: New Next
Generation, an information and
referral agency that helps at-risk
youth, will present the first
"Community Healing Conference"
beginning at 9 am. Saturday, San
Diego Convention Center, 111 W.
Harbor Drive. There will be ministry
sessions plus booths with arts and
crafts, clothing,jewelry and Christian
books. A banquet will be held at 7
p.m. For tickets or more information:
(619) 437-6102.
• Deathpenaltyforum:Justice or
Revenge: a "Public Forum on the
Death Penalty," 9 a m. to 3 p.m.
Saturday, First Unitarian Universalist
Church, Bard Hall, 4190 First Ave.
Information: (619) 697-1752.
• USD programs: TheRev. Jack

Lindquist will present "Welcoming
the Stranger: Biblical Conversion as
Gift and Challenge," 9 am. to noon
Saturday, Serra Hall, Room 204,
Universi!l::: of San
Diego.Cost
preregistration is $15; at the door it's
$20. Olivia M. Espin will present "The
Destiny ofThis People is My Own:
Edith Stein's l..i.fe and Canonization as
a Study in Border Crossings," 7:30 to
9 p.m. Tuesday, University Forum A,
USD Cost: preregistration is $10; at
the door it's $15. Information: (619)
260-4784.
• Schoolcarnival and dinner:Grace
Lutheran Church and School will
present a "Community Oktoberfest,"
noon to 5 p.m. Saturday, 3993 Park
Blvd. Information: (619) 299-2890.
• Diversity
In Christianmusic:
"Favorite
Song of All," a concert to celebrate
diversity in Christian music, will be
presented at 6 p.m. Sunday, San
Diego First Assembly Church, 8404
Phyllis Place. Information: (858)
560-1870.
• Chamber
orchestra:Cabrillo
Chamber Orchestra will perform at 7 .
p.m. Sunday, First Presbyterian
Church, 320 Date St Information:
(619) 232-7513.

EAST
• Churchmembers'reunion:St Luke's
Lutheran Church will hold a reunion
of former members, 3 to 7 p.m. Oct
11 in the church's Family Center,
5150 Wilson St, La Mesa
Reservations are requested by
Saturday. Information: (619)
463-6633.
• Concert: Jilleen Butler will perform a
concert and celebrate the release of
her new CD, 6 p.m. Sunday, Del
Cerro Baptist Church, 5512
Pennsylvania Lane, La Mesa Butler
will also perform during the 9 and
10:40 am. services. Information:
(619) 460-2210.
• Annualbarbecueand parade:S t PiusX
Church will present it annual
barbecue and Gymkhana and parade,
Sunday. The event will begin at 9 a.m.
Sunday with a parade along Lyons
Valley Road in Jamul. Information:
(619) 669-0085.

NORTH
• Holiday craft fair:First United
Methodist Church will host a holiday
craft fair, 9 a.m. to 2:30 p.m. Saturday,
341 S. Kalmia St, Escondido. Lunch
will be available from 11 a.m. to 12:30
p.m. Cost $5. Admission to the craft
fair is free. An auction will begin at
1:30 p.m. Information: (760) 745-5100.
• Animal blessing In Oceanside: St
Anne's Episcopal Church will hold a
Blessing of the Animals, 9 a.m.
Saturday, 701 West St Animals

should be on a leash or in a cage.
Information: (760) 966-2950.
• Parenting seminar: Christian author
Karyn Henley will present "Child
Talk," for parents of young children,
educators, and child-care
professionals, 9 a.m. to 3 p.m.
Saturday, North County Church of
Christ, 130W. Woodward Ave.,
Escondido. Cost individual, $25;
couples, $25. Information: (760)
745-7732.
• Psychic fair:Harmony Grove
Spiritualist Association will present a
psychic fair, 10 a.m. to 4 p.m.
Saturday and Sunday, 2975
Washington Circle, Escondido. A
pancake breakfast is scheduled for
9:30 to 11 am. Sunday. Information:
(760) 745-9176.
• Animalblessing In Carlsbad: St
Michael's by-the-Sea Episcopal
Church will bless the animals, 10 a.m.
Saturday, 2775 Carlsbad Blvd.
Information: (760) 729-8901.
• Gospel concert: The Watchmen and
soloist Tammy Cady, will perform at 7
p.m. Saturday, Southwest Christian
Church, 28030 Del Rio Road,
Temecula Information: (909)
308-1888.
€Fol
artist: Sonny Salsbury, singer
and storyteller, will perform at 7:30
p.m. Saturday, Riverview Church,
4980 Sweetgrass Lane, Bonsall.
Information: (760) 941-1430.
• Guitar
concert: Classical guitarist
Antonio De Innocentis will perform at
8 p.m. Saturday, St Peter's Episcopal
Church, 334 14th St, Del Mar.
Donation: adults, $15; students and
seniors, $10. Information: (760)
295-4428.

SOUTH
• Rummage sale: First United

Methodist Church ofNational City
will hold a rummage sale from 9 a.m._
to 5 p.m. Friday and 9 a.m. to noon
Saturday, 252 E. Eighth St, National
City. Information: (619) 477-2741.
• Familycrusade:South African
evangelists Jim and Rowena
Cole-Rous will bring their "Family
Spectacular" Crusade to The Country
Church, 650 Palomar St., Chula Vista;
6:30 p.m. Sunday and 7 p.m. Monday
through Wednesday. Information:
(619) 422-6070.

Do you have an upcoming public

event involving religion or ethics?
Send information at least one week

in advance of publication to Religion
& Ethics, The San Diego
Union-Tribune, P.O. Box 120191,
San Diego, CA 92112-0191. Fax:
(619) 293-1896. Items may also be
e-mailed to:
re.calendar@uniontrib.com.
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constituent services. The 22-year-old Camp
native graduated in May from
Dickinson College with a bachelor's degree
in political science.
Sharing Kelly's staff assistant duties is
Huke, who will focus on constituent services
including directing constituent concerns. The
25-year-old Rockville. Md., native graduated
in 2001 from Washington and Lee University with a degree in history.
Carpenter, who is now a legislative correspondent for tax and business issues for
Specter, comes to the Senator's office after in-

Hill, J>pin.,

By John McArdle
ROLL CALL STAFF

Recess Reshuffle. The month of

August saw three promotions and
five new staffers fill positions in
Sen. Arlen Specter's (R-Pa.) office.
Chris Bradish, Carolyn Doyle and
Mary Beth La Verghetta have all been
moved up in their roles in Specter's Hart
Senate office.
Bradish, a former assistant scheduler
and legislative correspondent on energy
and environmental issues, is now a legislative correspondent for foreign affairs,
defense and trade. The 24-year-old
Moraga, Calif., native
is a graduate of
the University of San Diego and holds a
bachelor's degree in political sciences.
Doyle left her role as special projects
and intern coordinator to become a legislative correspondent on health care issues. Doyle is a Norwich, Conn., native
and a graduate of Villanova University,
where she earned a degree in psychology.
Former staff assistant LaVerghetta is
now the newest legislative correspondent
on energy and environmental issues for
Specter. She will also serve as a legislative correspondent for the Judiciary
Committee and work closely with the
press staff on grant announcements.
LaVerghetta, 23, graduated from the
University of Virginiawith a degree in Spanish and government.
The five new faces around Specter's office

terning•for fellow Keystone state Sen. Rick
Santorum (R) and the National Republican
Congressional Committee. Carpenter, 22,
calls Lancaster, Penn., his home and graduated from the Catholic University of America with a double major in politics and media
studies.
DeBruyn will be working very closely with
the senior Senator from Pennsylvania as
Specter's newest executive assistant. The 24year-old Grand Rapids, Mich., native graduated in May from the Virginia Military Institute with a bachelor's degree in English.

are Amanda Bomo, Matt Kelly, Casey Huke
Kevin Carpenter and David DeBruyn.
Bonzo, 24, a former intern for the Senator,
is now working full time as the staff press assistant: The recent Pennsylvania State University grad, who holds a bachelor's degree in
English, is a native of Freedom, Penn.
Another former Specter intern is Kelly, who
joins the office as a staff assistant covering

-
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Sen. Arlen Specter's
climbers are (from
left) Amanda Bonzo,
Casey Huke,
Carolyn Doyle,
Chris Bradish,
Mary Beth
La Verghetta,
Matt Kelly and
Kevin Carpenter.

Specter's Office Hires Five, Promotes Three
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It all came together for Pasadena
native Emily Savoie, 36, in a
Rhode Island classroom .

Emily Savoie

During graduate school for advanced furniture design, Savoie taught
a college art history survey class. As a result, she was rev1ewmg for
her students the pillars of the architectural world that she herself had
learned not long before.
" You know, sometimes you feel like you're spinning your wheels,
you don' t know what direction you want to go," she said. But as she
taught the class, her career calling to furniture
design wasconfirmed.
" I had never really grasped how growmg up where I did had an
influence on me," she said. "Being in Pasadena, which has all kinds of
architecture, and then Los Angeles - the one city that allows all different types of architecture" were strong influences.
"I didn't realize it until I was on the East Coast," she said. " But I
got to that point when I realized 'wow, all of that mattered.' "
Savoie grew up in a Pasadena Greene & Greene
house,
with a Frank Lloyd Wright house right next door. She lived in the
same Craftsman home with her family until she graduated from Blair
High School and left for the University of San Diego to study art history and French literature.
After graduating in 1989, she moved back to Pasadena. The muse

hadn't struck her just yet: she considered fashion design and graphic
design, and ended up doing what she described as "odd things" like
teaching and woodworking. She apprenticed to local woodworker
Greg Shirk.
Woodworking? Yes. Growing up, Savoie's home was a place constantly under renovation.
"My dad has done a lot of (woodworking) my whole life and so I'd
seen it," she said. "He restored the house I grew up in and he worked
on it constantly for 20 years."
·
Add to this background soup an array of her parents' friends -- a
funky group of artists, designers and " sort of odd collectors, so I was
exposed to a lot of high design, as far as furniture goes, from my
childhood up," she said. Her mother and father are also furniture collectors, " and they both have a really good sense of design," she said.
So the decision to become a furniture designer, for Savoie, was a
natural evolution.
Savoie put together a portfolio that pictured items of furniture she
had made for friends, her mother and herself and she sent it to the
Rhode Island School of Design, w ere she was accepted for the graduate program.
After graduation in 1996, she m ved to Colorado to the Anderson
Ranch Art Center near the resort town of Aspen to do further study.
Savoie then spent a summer in the Caribbean
where she built
houses with a community service
p, directing a crew of high
school student volunteers in variou construction projects.
Savoie then returned to Soothe California.

"It makes more sense for me to stay here in California," Savoie
said. " It's IJrobably one of the best places to be in in the country for
furniture design." ·
There are a number of reasons for this, including all kinds of readily
available materials, an abundance of fabricators - many of whom
have sprung up as a result of the film industry - and the generally
lucrative Southern California environment that has clients willing to
pay top dollar for high-end design pieces.
Savoie started with local word-of-mouth jobs doing custom furniture and soon ended up getting a business and resale license.
Savoie now works primarily with one designer, who assigns her
one-of-a-kind projects - tables, chairs, sconces and more. She also
keeps a few pieces at a local furniture design store, Room 107 on
DeLacey Avenue in Pasadena
Savoie said her work is "contemporary," influenced by architectural
design as well as contemporary art from the turn of the century to the
1940s. But, she said, "it's not trying to be something that was in the
past"
..
" I've always made things," Savoie said. "It's always just been my
instinct to make things," whether it's a painting, a sweater or a dress.
"Furniture is just one of the things I like to do," said Savoie. "I just
feel right now that for the time being, it's what I do best, and I'm
going stick with it for awhile. And, it's in my blood."

Linda Hutchinson can be reached at (626) 962-8811, ext. 2611
or via e-mail at linda.hutchinson@sgvn.com.
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designed by Ernily Savoie.
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Affordable housing elusive; conference notes why
By Emmet Pierce
UNION-TRIBUNE STAFF WRITER
September 20, 2003
MICHAEL

KINSMAN

Efforts to address the San Diego region's affordable housing shortage haven't succeeded because they don't make
economic sense under California's tax structure, speakers said yesterday at a conference on work force housing.
"Voting for housing is a loser," John Russo, president of the League of California Cities, told about 250 people at
the University of San Diego. "Housing doesn't pencil out."

Since the passage of Proposition 13, the landmark 1978 initiative, the bulk oflocal property taxes are controlled
by the state and are distributed to school districts. Cities must rely heavily on sales taxes to balance their budgets, Russo said.
As a result, municipalities compete for large retailers that generate revenue to fund city services. City councils are more
likely to approve shopping centers than affordable housing projects, which typically draw strong public opposition.
"If you want housing built, you have to create a system that makes it a rational decision to the local elected officials," said
Russo, who serves as Oakland's city attorney.
Marney Cox, chief economist for the San Diego Association of Governments, said bis agency is working on a proposal to
change state law to give local governments more control over property taxes.
The plan, in part, calls for an "even exchange" that would give the state control over comparable revenue that now goes to
cities, such as vehicle license fees, Cox said.
The League of California Cities is working on a proposed constitutional amendment that would, in part, prevent local
government revenue from being appropriated by the state, Russo said.
San Diego City Councilman Scott Peters appealed to the crowd to support elected officials when they attempt to introduce
change. In the current political climate, "the incentive for a local politician is not to do anything," Peters said.
During the conference, which was hosted by the USD Real Estate Institute, "work force housing" was defined by former San
Diego city manager Jack McGrory as shelter for local workers who have been priced out of the county's real estate market.
Sherm Harmer, a veteran home builder who took part in the conference, said the number of people who can enter the housing
market is dropping.
The California Association of Realtors reported that only 19 percent of area households could afford to purchase a medianpriced home in July. The median price of resale houses in the county reached a record high of $412,000 in August, while
resale condos bit a new high of$292,500, DataQuick Information Systems reported. The overall median price was $389,000.
Many local employees have moved to Baja California and southern Riverside County to find homes they can afford, Cox
said. "I think Temecula and Tijuana are suburban San Diego housing markets."
McGrory recently chaired the city's Affordable Housing Task Force. When it comes to housing, local communities "have just
done a miserable job of providing enough supply," he said. "There's just not enough housing to go around."
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One wayto change that is to streamline the development permit process for builders, he said. There also is a strong need to
increase housing densities, he added. That means expanding the infrastructure of highways, sewer and water systems to keep
the region livable.
State Sen. Denise Ducheny, D-San Diego, told the group that construction has fallen an estimated 35,000 units short of
California's growing housing needs this year.
Chula Vista Councilwoman Patty Davis said widespread construction defect litigation had slowed entry-level condominium
construction in her city. Public servants, such as police officers, should not be forced to commute to Chula Vista from
Temecula, she added.
Carlsbad Councilwoman Ramona Finnila said elected officials understand the seriousness of the housing problem.
"We're not ignorant of what we have to do," she said. "We're doing it, but we have to work with a lot of players, and it takes
time."

Emmet Pierce: (619) 293-1372; emmet.pierce@uniontrib.com

Find this article at:

http://www.signonsandiego.com/news/business/20030920-9999_ 1b20work.html

Check the box to include the list of links referenced in the article.
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Officials blame
housing shortage on
state's tax laws,
revenue dispersion
OTT LEWIS .

The Daily Transcript

SAN DIEGO - For a problem

as vague and unruly as a crisis in
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many of those residents look for
housing in places far from the
places they work, outside the
county or even the country for
that matter. Speakers, and many
in the audience, Friday bemoaned
the stress that kind of social phenomenon had not only on local
infrastructure but on the competitiveness of businesses who want
to commit to working and being
successful in San Diego.
City leaders, Russo said, are
under constant pressure to keep
things like public safety services
and parks well maintained. But
housing developments are often
vigorously opposed. Because the
state then "steals" already low
property taxes from local govem,ments through the arcane rules of
Proposition 13 and other legisla-

affordable work force housing, a
group of local leaders and
thinkers came up with some surprisingly concise solutions at a
large forum Friday.
At a conference hosted by the
Real Estate Institute at the
U
· of San Die o, speakers
first emotionally then methodically attacked California state tax
collection systems for leavmg
tion, Russo said it takes a lot of
municipal leaders no political or
courage for a local leader to stand
economic incentive to give the goup for housing projects in their
ahead to housing projects. To pay
towns. It's a lot easier to support
for infrastructure and public serretail, and then collect enough
vices, they said, city or county offitaxes from it to pay for parks, he
cials often, if not always, choose
said.
the higher-revenue producmg
"No one who moves into a
retail "big box" development over · housing development ever says
housing projects. That keeps.
'Who was that paragon of political
supply down, prices high and
courage who voted for this
work force housing hard to find.
housing development?'" he said.
"There is no problem with
"And anyone who votes for a
housing
affordability
in
housing development, inevitably
California that cannot be solved
will pick up enemies."
with more supply," said John
With that, Russo pointed out a
Russo, who gave the keynote
number of initiatives and changes
address at Friday's event. Russo
to the California Constitution that
is the head of the California
would give cities back much of the
League of Cities and the Oakland
money collected on property taxes
city attorney.
and other fees that used to go
USD hosted the half-day constraight to their coffers. And
ference to address work force
Marney Cox, the director of
housing
issues.
Organizers
regional economic planning for
defined the "work force" as local
Sandag, followed Russo with a
residents who earn between 80
detailed PowerPoint demonstrapercent and 150 percent of the tion oflocal efforts to do just that
area's. median income. Usmg
Sandag hopes to not only protect
normal income-to-debt calculasome of the revenues it generates
tions, most of the people in that
from fees and special taxes, but
bracket cannot afford to purchase
local control over 1 cent of the
a home in San Diego. Since prices
sales tax, as well.
continue to climb without any
Ultimately, the region will have
signs of change in thenear future, to make it equally or at least

more, beneficial to municipal
coffers to approve housing projects as it is to approve a large
retail complex.
"We will always have fiscalization of land use but what we're
trying to do is balance it," Cox
said.
But as if to demonstrate how
diverse and intimidating the
problem of housing is for working
people in San Diego, much of the
conversation at the conference
drifted to traffic congestion. Scott
Peters, a San Diego City
Councilman, said traffic and transportation along with parks were
the most important things to think
about when discussing housing.
He said he's ' witnessed first
hand the courage and obstacles
an elected official must go
through to get housing approved
describing a "luxury" condominium project that he had supported in La Jolla. "The incentive
for local politicians is not to do
anything," he said.
Sen. Denise Ducheny, who represents much of San Diego
County
at
the
California
Legislature, defended the way
property taxes were collected they are more evenly divided than
they would be if cities maintained
control over them, she said.

scott.lewis@sddt.com
Source Code: 20030919tbd
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All agree onneed for affordable
housing, but few agree on how
By KEVIN CHRISTENSEN
The Daily Transcript

SAN DIEGO
Residential
developers expressed concern
that the city's lack of developable
land will push future infill projects that aging infrastructure
cannot handle - and there's no
funding for improvements.
University
of San Die O
economist Dr. Alan Gin pointed
out that the region now has an
80,000-unit shortfall in housing
and with a continued upward
slope in the demand curve, home
prices are reaching astronomical
proportions.
All panelists at an Urban Land
Institute conference on Tuesday
that even mentioned housing
were quick to state - like a reflex
- that the city urgently needs far
more affordable housing.
Attendees were bombarded
with an echoing of facts regarding
the effects of construction defect
litigation on stalling condominium construction, the city's
repeated declarations of a housing crisis and the explosion of
single-family, half-million dollar
h_omes far out of reach of the
city's mid-to-low socioeconomic
classes.
Kim Kilkenny, senior vice president of the Otay Ranch Co.
explained that his company was
undertaking the largest masterplanned community in the
region's history with the production of 27,000 housing units on
23,000 acres.
· Kilkenny pomted out that Otay
Ranch 1s not a trend in San
Diego, noting that there is no
more land for this kind of development.
Panelists agreed that the majority of new growth in the city would
have to be infill development.

The main problem with turning
our sites back into the city comes
from homeowners who do not
wantto see neighborhood densincation around their homes, said
Jack McGrory, chairman and
CEO of Price Legacy Corp.,a retail
real estate investment trust.
The reason is that the infrastructure
of the inner-city
commumt1es, mcludmg p1pmg
and roads, ·are aging, failing, and
cannot handle the burden of
increased densification, McGrory
said.
However, he noted that if fundmg 1s put up to show these communities that the city is serious
about improving basic services,
the resistance to dens1ficat10n
would reduce dramatically."The
biggest problem (1s) they do not
trust the city," he said.
McGrory estimated infrastructure needs apprmomately $2 bil. lion to be updated.
Kilkenny and Nat Bosa, president of Bosa Development, the
Canada-based developer of downtown San Diego housing, were
quickto strike at the inclusionary
housmg ordinance as being a
small part of the solution - not
the answer itself.
.
Kilkenny noted that it will
unfairly drive up housing prices
for other members of the community as the developers will adjust
the loss in the inclusionary units
by boosting normal unit costs.
Bosa noted that inclusionary
ordinance does nothing in his
bmldmgs as the units are so
expensive that homeowners association fees will cost a monthly
$700 - way out of reach of those
qualifying for affordable units.
McGrory suggested the city propose a $1 billion infrastructure
bond from the city of San Diego.
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.
"Hopefully that will lead community members to allow more
density," he said. "Most won't do
that until they see a real live monetary commitment."
However, the San Diego
Regional
Association
of
Governments (Sandag) recently
polled 1,200 people to gauge people's interest in a sales tax of onequarter to one-half cent for a quality of life tax to address some
infrastructure issues. The results
showed that 57 percent opposed
and jjust 38 percent supported,
said Gary Gallegos, executive
director of Sandag. He noted that
this was a "pretty significant
majority."
People were also polled to gauge
interest in partial taxes of $20,
$25 and $30; all results showed
opposition in the high 50 percent
range to low 60 percent range.
"The public does not have an
appetite for funding these projects
through
additional
taxes,"
Gallegos said.
Prodding at the city's lack of
incentive to put up funding for
affordable housing projects,
McGrory quipped that San Diego
is "America's Cheapest City" and
has been unsuccessful at tapping
into the tax capacity.
We love this climate and we love
this lifestyle, but nobody wants to
pay a thing for it, he said.

-

kevin.christensen@sddt.com
Source Code: 20030924tdi
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Conferences Focus on

S.D. 's Housing
Market
.
.

Jossy + Carner to Design

-- -

Cortez Lofts' Interiors

For most regular people - teachers, cops,
researchers, and even newspaper reporters affordable housing means buying or renting a
place without taking on massive debt or driving to work in San Diego from Temecula in
two hours of traffic every day.
It's not the inner-city ghetto high-rises that
many community members fear when they
hear the words "affordable housing."
In recognition of that, the Real
Estate Institute at the University
of San Diego is hosting a half-day
con fe rence titled "Workforce
Housing 2003" from 8 a.m. to
12:30 p.m. on Sept. 19 at the Hahn
University Center.
Speakers include John Russo,
president of the California League News&
of Cities; Sherm Harmer, president of Urban Housing Partners
and president-elect of the Califor- Mandy
nia Building Industry Association; Jackson
Marney Cox, chief economist for
the San Diego Association of Governments;
Jack McGrory, executive vice president of
the nonprofit San Diego Revitalization Corp.;
and San Diego City Councilman Scott Peters.
There have been rumblings amongst employers - both public and private
for the
last few years about the impact of housing
costs on their ability to attract and retain employees. They can't pay them enough to afford hefty local prices, but the employees
make too much for subsidized housing and
most other forms of public assistance.
The few relatively low-priced buying opportunities are disappearing rapidly. Case in
point: locally based ColRich Communities
closed escrow on 50 of its 200 condominiums
Bernardo Pines in 50 days.

',/;.

TRENDS

i

The Rancho Bernardo project 1s a conversion (apartments renovated and sold as condos) with askmg pnces starting m the mid$200,000s - well below the median price of
a new home in the county.
According to the Meyers Group, the median price is $442,740, as of the second quarter.
The housing analyst recently reported sales
of new houses dropped 24 percent in the second quarter from a year before. However,
sales of new - and usually lower priced condos are up 108 percent.
To learn more about the market and hear
suggestions for solutions to the region's
affordability problem, call (619) 260-7619 or
go to (www.usdrealestate.com) for more information on the USD conference or to register. The cost is $95 per person, and the signup deadline is Sept. 15.
Housing will also be one of the topics at a
Sept. 23 Real Estate Trends Conference conducted by the Sao Diego and Tijuana chapter
of the Urban Land Institute.
The event will cover trends and economic
forces in San Diego real estate, both in terms
of housing and commercial properties.
The conference will be held from 8 a.m. to
1:30 p.m. at the Carmel Valley Marriott. The
cost is $150 for ULI members and $175 for
nonmembers. Call (800) 321-5011 by Sept.
19 for information or to register.

...
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The USD Real Estate Institute
will host a Work Force Housmg
Conference on Sept. 19 to address
housing issues in San Diego
Conference participants include state
Sen. Denise Moreno Ducheny;
John Russo. president of the
California League of Cities;
Sherm Harmer, president of
. Urban Housing Partners and president-elect of the California
Building Industry Association;
Marney Cox, chief economist of
Sandag; Jack McGrory, v.p. of
The Price Group; and Councilman
Scott Peters. For information, visit
www.usdreal-estate.com.
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USD offers realestate master's

The University of San Diego will offer a master's degree program in real estate. The private
university began accepting applications for the
program this month. But the Master of Science
in Real Estate classes won't begin until August
2004. The 11-month program includes 32 units of
real estate courses and hands-on projects. It's
designed mainly for full-time students, but it also
will have the potential to enroll part-time students under certain circumstances. For information, the school's Web site is www.usdrealestate.com.

San Diego Business Journal

Monday, August 25, 2003

USD Offers Real Estate Master's Program

The University of San Diego has added a
master of science in real estate degree to its
School of Business Administration .
The private university, which enrolls more
than 7,000 students annually, is already accepting applications for the new degree program, which will begin in August 2004. It was
developed by USD's Real Estate Institute.
The 11-month, mostly full-time program
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can enroll experienced and part-time students.
"The policy advisory board of the Real
Estate Institute is represented by over 60 local, regional, and national real estate professionals," said Mark Riedy, director of the
Real Estate Institute. "As a result of our strong
industry support, our students will benefit by
their direct connection with the real estate
profession."
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W(H)ITHER CALIFORNI ,
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THE WORLD'S FIFTH-LARGEST ECONOMY
TURN ITSELF AROUND TO LEAD THE NATION AGAIN?
BY ALAN GIN AND MARK RIEDY
lther California in 2004?
Or Is It, Whither California
In 2004?
While the state is not
likely to fall Into the Pacific Ocean as depicted In a
recent Newsweek cover, it
has suffered through a set of crises that will
ake 2003 a year many people will want to foret - a record budget deficit, a deadlocked
budget process, a poor economy, high housing
costs, an unattractive business environment
and the governor-recall campaign.
So, what about 2004? WIii California's economy, once the envy of the rest of the country,
continue to be a laggard by comparison?

A Jobless Recovery

I

California's economy in 2004 will be strongly
affected by the course of the national economy.
The American economy entered the second half
of 2003 on a mixed note. Many economic indicators suggest the national economy is beginning to shake off the sluggishness that has
plagued it since the recession of 2001.
Gross domestic product grew at an annual
rate of 2.4 percent in the second quarter of
2003, up from the 1.4 percent growth in the
first quarter.
Other positive indicators include factory output, service sector activity, consumer spending
and the Conference Board's index of leading
economic indicators.
The big weakness in the national economy is
job growth, or the lack thereof.
Between January and July of 2003, the country lost nearly 500,000 jobs. Leading the way is
manufacturing, where employment has fallen for
36 straight months. The drop in manufacturing
obs was due to weak demand and overcapacity
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in some sectors along with the movement of
many jobs overseas. The weak labor market is
reflected by a drop in consumer confidence and
by the large number of job seekers who have become discouraged and have given up looking for
work.
What is the outlook for the national economy
in 2004?
A number of factors suggest continued improvement, although mitigating circumstances
may come into play as well.
One such factor is the fiscal stimulus resulting from the huge federal budget deficit, which
is projected to reach $455 billion in 2003 and
$475 billion in 2004.
On the spending side are no major cuts in
programs and likely increased spending on
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homeland security and prescription drugs.
On the other side of the equation are tax
cuts. The impact of some of the cuts - child
tax credit, lower withholding due to lower rates
- will occur in the second half of 2003, while
the impact of others, such as reduced taxes on
dividends and capital gains, will be felt in the
first half of 2004.
But, while the federal deficit may stimulate
the economy, the closing of deficits at the state
and local levels may have the opposite effect.
Because of the recession, dozens of states
across the country face record budget deficits,
led by the projected $38 billion deficit in California.
To balance their budgets, state must raise
taxes and cut spending, hich parti II will off-
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sets the stimulus by the fedaral government.
This impact will begin to be felt In the second
half of 2003, as the new fiscal year kicks in,
and continue into 2004.
·
Another positive factor for the national economy is low interest rates.
Historically low mortgage interest rates has
sparked a boom in the housing market and a
surge in housing prices in some markets. They
also created a wave of refinancing, as homeowners sought to lower their monthly mortgage
payments or convert some of the equity in their
homes into cash.
This is credited with providing a boost to consumer spending which in tum prevented further
deterioration in the national economy.
A bottom in mortgage interest rates probably
was reached, however, as a recent surge has
pushed rates to the highest point in more than
a year. The increase in Interest rates already is
slowing the pace of refinancing, which could affect consumer spending and growth adversely In
2004.
A third factor that should boost the national
economy is the lower value of the U.S. dollar.
After reaching a peak in early 2002, the dollar has fallen more than 25 percent versus the
Euro and more than 10 percent against the
Japanese yen. The weaker dollar makes U.S.
goods more competitive compared with goods
from other countries, which should benefit U.S.
export industries.
The big question for the national economy in
2004 is whether job growth will accompany the
expected growth in the economy.
At the moment, companies are waiting to see
if the recovery is sustainable before hiring more
permanent workers.
The view here is that job growth is likely to be
positive but sluggish, as state and local budget
balancing actions and an uptick in interest rates
take a toll on overall national growth.
Compounding the problem is the trend toward sending high paying jobs offshore. Improvements in technology allow firms to reduce
costs by using low-cost labor in developing countries.
While this phenomenon was initially confined
to labor-intensive jobs in the manufacturing sec
tor, it is now spreading to white-collar jobs In
such areas as software development, programming, architecture and financial analysis.
India, in particular, with its large population of
English speakers and an education system
modeled after the British system, poses a similar threat to white-collar U.S. jobs that China did
to blue-collar U.S. jobs.
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Callfomla Should Benefit

The California economy should benefit from
growth in the national economy. This would
mean more sales by California companies to
people outside the state , and the state ' s
tourism industry would benefit as people around
the country travel more.
Increased spending on defense and homeland security should benefit state companies involved In those areas.
_California should benefit from the recovery of
Asia In general and China In particular from the
turmoil caused by outbreak of the severe acute
respiratory syndrome. The illness caused the
second quarter growth rate in China to fall to
6.7 percent from 9.9 percent in the first quarter.
With 45 percent of China's imports coming from
the United States and a large portion of that
from California, a return to pre-SARS growth
rates should help exporters and the state's beleaguered manufacturing sector.
.•
One worrisome indicator for California ' s
prospects in the global economy, however, wa
the recent decision to close the state's 12
overseas trade offices by year-end 2003.
California-based small to mid-sized companies that cannot afford their own foreign representation may feel the brunt of these closings.
TheCalifornia economy likely will lag the
national economy in 2004, despite some of
the poi itlve national economic trends.
The state is beset by a host of problems
that are likely to affect its economy negatively for the foreseeable future.
The first problem is the state's massive
$38 billion budget deficit for the 2004 fiscal
year. The deal to close the deficit involved
raising the vehicle license fee, cuts in spending, a bond to finance part of the deficit, and
pushing nearly $8 billion of the deficit into
the next fiscal year.
As was mentioned previously, the tax increases and spending cuts will slow the performance of the state economy. Compllcat1ng matters are lawsuits that have been filed
challenging the Increase in the vehicle license fee and the financing of the deficit
with a bond.
The huge deficit also has affected the
state's credit rating adversely, resulting In
hundreds of millions of dollars in extra Interest costs. Given that the legislators of both
parties appear to be more ideologically committed than previously, it is likely that a repeat of the budget turmoil will occur again in
2004.
Another bit of political turmoil will be resolved before the end of 2003, with the re-

call of Gov. Gray Davis schedulea ror a vote
on Oct. 7. The worry Is that the recall effort
Is diverting attention and energy aNay from
the task of imp rovl ng the
state's economic envil'Ol}ment.
Also, by intensifying the
partisan atmosphere In
Sacramento,
It may be
more difficult
for the two
parties
to
work together to deal with the problems facing the state.
And problems there are.
The high cost of doing business In California Is leading many companies to move their
operations either to other states or overseas. These high costs Include workers'
compensation, the cost of labor, land and
housing costs, and the cost of energy.
Combined with the negative effect of the
sluggishness In the national economy, the
state lost almost 100,000 Jobs from June
2002 to June 2003. Of those lost Jobs,
72,000 were In manufacturing.
Sectors that lost significant numbers of
high-paying
Jobs include semiconductors and
electronic components, electronic equipment, wholesalers of durable goods, air
transportation, motion picture and video production, Internet service providers, telecommunlcations and professional and business

services.

The employment outlook for Callfomla In
2004 is for modest growth. The Job losses
in manufacturing will be slowed, but not
completely stopped.
Sectors doing well In terms of Job
growth should be construction, defense
manufacturing and research, wholesalers
of durable goods, financial services, profess lo nal and business services, and
leisure and hospitality.
One major risk Is that Jobs In the technol-

ogy sector may be particularly susceptible to

being relocated overseas. Employment
growth typically lags economic growth as an
already productive labor force initially handles increasing workloads and works longer
hours before significant new hiring begins.
Therefore, one shouldn't be too discouraged or let CalifQrnia's jobless situation
dampen an otherwise more hopeful perspective. Indeed, the greater concern should be
with too many higher-paying jobs being exported to other states and countries.

North, South, East, West

The fallout from the Internet and technology collapse continues to be felt geographically within California, with the northern part of
the state underperformlng the southern part.
The Bay Area economy remains weak and
Is likely to continue to be so In 2004.
Hardest hit Is the San Jose area, the
home of SIiicon Valley. Mindful that employment is a lagging Indicator, employment
there is down 5 percent, or 46,000 jobs, in
the year ending June 2003. As expected,
many of the lost jobs are in the technology
area, with the computer and electronic product manufacturing and computer systems
design sectors down double-digit percentages.
San Francisco also has been hurt, losing
more than 20,000 jobs (2.3 percent) in the
year ending June 2003.
The situation is better farther Inland and
to the north, with the Oakland and Santa
Rosa areas registering smaller losses and
the Vallejo-Fairfield-Napa area registering a
gain.
An improvement in the global economy,
particularly Asia, should help this region in
2004, although job losses in technology are
likely to continue. It is expected that the glut
of office and industrial capacity will hamper
the region's growth for years to come.
One beneficiary of the tech boom in the
Bay Area in the late 1990s is the Sacramento area. As housing prices soared, more and
more people moved to that region in search
of affordable housing.
The Yolo (employment down 1.3 percent
in the year ending June 2003) and Sacramento (unchanged) area held up well compared with the Bay Area. Things are likely to
be more difficult in 2004, as cuts in state
government employees as a result of the
budget deficit begin to have a larger impact.
Other parts of the Central Valley have
done even better in terms of employment.
The Merced, Fresno and Stockton-Lodi areas
all registered positive job growth - 4.3 percent, 1. 7 percent and 1 percent, respectively
- while Bakersfield fell down 1 percent.
For 2004, Stockton-Lodi will benefit as a
lower cost housing alternative to the Bay
Area, while Merced's growth will be slowed
by the delay in the opening of the latest University of California campus. Because of
budgel problems, the University of California
Merced, campus will open In fall 2004 to
graduate students only, with undergraduate
enrollment being delayed until fall 2005
Although the Los Angeles area lost
50,000 jobs (-l.2 percent) ln the year ending
June 2 003, the region as a whole has m,red
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better than northern California.
Jobs fell by 0.5 percent in the Orange
County area while they rose in the RiversideSan Bernardino area 0.3 percent. The latter
area is benefiting from the migration of people from the Los Angeles and San Diego
areas in search of affordable housing.
The outlook is stronger in 2004, with the
region likely to benefit from increased trade
with Asia, increased tourism and increased
defense and homeland security spending.
One area of potential weakness is in the
motion picture sector, as companies move
their operations out of the Los Angeles region in search of lower operating costs.
San Diego was the region most affected
by the deployment of troops for the war
against Iraq. Up to 20 percent of the troops
deployed to the Persian Gulf came from San
Diego County, including Navy ships and Marine units from Camp Pendleton.
This took a great deal of buying power out
of the region and slowed the local economy.
Employment is down 0 .9 one percent
through June 2003.
With the troops back and barring their deployment to another conflict, job growth
should be positive in 2004. As is the case
with the rest of Southern California, areas of
strength are expected to be in tourism, defense-related sectors and construction.

Dragging
Down Recovery

Permeating throughout California, with 16
of the top 20 least affordable housing markets in the country, is the challenge of creating sufficient new housing affordable to a
growing population.
Throughout the state, cities and counties
rebel at greater urban sprawl but cannot afford the costs of infrastructure demanded by
resident voters as a pre-condition of increasing densities in existing developed areas.
Moreover, the quality of the state's
school system from kindergarten through the
Junior college and university systems becomes an ever-increasing concern as population grows and dollars for education diminish.
What once was one of California's crown
Jewels, its education system has lost its luster, creating frustration among parents and
students and failing to deliver the top-flight

knowledge workers to satisfy the need for

higher-paying jobs still in this state.
The ongoing budget crisis will exacerbate
the state's education, quality of life and
housing affordability problems for the foreseeable future - well beyond 2004.
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A once partial answer to the housing affordability issue will be rather dramatic increases in conversions of apartments into
condominiums, particularly as long as mortgage interest rates stay below 7 percent or
perhaps even 8 percent, which is less than
the average mortgage interest rate of 8.5
percent to 9 percent over the past few
decade.
Overall uncertainty and the dearth of consumer and business confidence likely will restrain growth in California's economy_and
real estate markets in 2004.
The malaise of "decision paralysis"
seems to pervade commercial real estate
markets more so than residential markets,
if only because families must live somewhere. And the state's overall population
well exceeds its available supply of ownership housing, leading to nearly unsustainable levels of rental rate Increases on apartments.
Yet, when commercial real estate brokerage transactions do occur, more
questions
are raised about too high prices, diminishing
cap rates and low vacancies masking weakening lease rates.
Where is the substance to the demand
for commercial properties in an era of rising
Interest rates, modest economic growth and
too many dollars chasing too few good
deals?

Mautelne In a Transitional Economy
Psychologists remind us wisely to have
balance in our lives. California today is out of
balance, without clear-cut business and civic
leadership at any level of politlcal Jurisdiction
to chart a realistic course through the turmoil.
At times like these, focus on the bottom
line through expense control, Intense strate.gic thinking and conservative but positive investment in Mure revenue generation, ought
to be the byword among real estate professionals across the state.
Keep your powder dry. Expand cautiously,
but always with an exit strategy that's doable. And focus, focus, focus on your customers, your expenses, and your competitive
environment.
California is not out of the woods yet,
nor will It be until the state deficit and government regulation are dealt with in a fashion that assures the overall quality of life
and sustainable improvements In our budgeting, infrastructure, education system
and development industries for a long time
to come.

Stay AliveUntll 2005
In sum, California will seem to be in transition from economic tough times to slightly
better times during 2004.
As a major force in the global economy,
however, this state cannot expand rapidly
enough to reduce unemployment significantly until America's major trading partners
demonstrate greater growth than appears to
be on the 2004 horizon.
Moreover, California has too many Internal budgetary, Infrastructure, education and
leadership problems to pull itself up by its
bootstraps without a great deal of "boost"
from outside sources - demand from elsewhere In the United States as well as around
the globe.
California's Inherent optimism will be put
to the test In 2004. To paraphrase an all-toofamlllar phrase among real estate professionals, we would urge you to pursue business strategies designed to keep you "alive
until 2005."

ARI Gin. left, is associate professor of economics and Mark Riedy is director of the Real
Estate Institute at the University of San Diego.
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Cal iforn ia's
prospects
in 2004
By ALAN GIN and MARK REIDY
University of Son Diego

While the state of California is
not likely t o fall into the Pacific
Ocean as depicted in a recent
Newsweek cover, it h as suffered
through a set of crises that will
make 2003 a year many people
will want to forget. A record
budget deficit. A deadlocked
budget process. A poor
economy. High housing costs.
An unattractive business environment. The recall campaign.
So what about 2004?
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Ajobless recovery?
California's economy m
2004 will be strongly affected
by the course of the national
economy. Many economic
indicators
suggest
the
national economy is beginning
to shake off the sluggishness
that has plagued it since the
recession of 2001. Gross
domestic product grew at an
annual rate of 2.4 percent in
the second quarter of 2003,
up from the 1.4 percent
growth in the first quarter.
Other positive indicators
include factory output, service
sector activity, consumer
spending and the Conference
Board's Index of Leading
Economic Indicators.

The big weakness in the
national economy is job growth,
or the lack thereof. Bet ween
J anuary and July, the country lost
nearly 500,000 jobs. Leading the
way is manufacturi ng, where
employment has fall en for 36
straight months. The drop in
manufacturing jobs was due to
weak demand and/or overcapacity in some sectors along with the
movement of many jobs overseas.
What is the outlook for the
national economy in 2004? A
number of factors suggest continued improvement, although mitigating circumstances may come
into play as well.
One such factor is the fiscal
stimulus resulting from the huge
federal budget deficit, which is
projected to reach $455 billion in
2003 and $475 billion in 2004.
On the spending side, there are no
major cuts in programs, and hkely
increased spending on homeland
security and prescription drugs.
On the other side of the equation are tax cuts. The, impact of
some of the cuts (child tax credit,
lower withholding due to lower
rates) will occur in the second half
of 2003 while the impact of
others (reduced taxes on dividends and capital gains) will be
felt in the first half of 2004. But,
while the federal deficit may stimulate the economy, the closing of
deficits at the state and local
levels may have the opposite
effect. Because of the recess10n,
dozens of states across the
country have faced record budget
deficits, led by the projected $38
billion deficit in Califorma.
Another positive factor for the
national economy are low interest
rates. Historically low mortgage
interest rates have sparked a
boom in the housing market, a
surge in housing prices and a
wave of refinancing. These are
credited with providing a boost to
consumer spending, which, in
turn, prevented further deterioration in the national economy.
A bottom in mortgage interest
rates probably was reached,
however as a recent surge has
pushed rates to the highest point
in over a year. The mcrease m
interest rates already is slowing
the pace, of refinancing, which

could adversely affect consumer
spending and growth in 2004.

A funny thing happened
on the way to Nirvana
The California economy should
benefit from growth in the
national economy, including more
sales by California companies to
people
outside
the
state.
Increased spending on defense
and homeland secur ity should
benefit st ate companies involved
in those areas.
California should also benefit
from the recovery of Asia in
general and China in particular
from the turmoil caused by the
outbreak of severe acute respiratory syndrome, or SARS. With 45
percent of China's imports
. coming from the United States
:. and a large portion of that from
· California, a return to pre-SARS
growth
rates
should
help
exporters and the state's beleaguered manufacturing sector._
The California economy hkely
will lag the national economy in
2 004, despite some of the positive
national economic trends. One
p roblem is the state's massive $38
, billion budget deficit for the 2004
fiscal year. The deal to close the
deficit involved raising the vehicle
license fee, cuts in spending, _a
bond to finance part of the deficit
and pushing nearly $8 billion of
the deficit into the next fiscal
year.
The huge deficit also has
adversely affected the state's
credit rating, resulting in hundreds of millions of dollars in
extra interest costs. Given that the
legislators of both parties appe_ar
to be more ideologically committed than previously, it is likely
that a repeat of the budget
turmoil will occur again in 2004.
The employment outlook for
California in 2004 is for modest
growth. The job losses in manufacturing will be slowed, but not
completely stopped. Sectors doing
weli in terms of job growth should
be construction, defense manufacturing and research, wholesalers of durable goods, financial
services, professional and business services, and leisure and hospitality. One major risk is that
jobs in the technology sector ma

be particularly susceptible to
being relocated overseas.
Employment growth typically
lags economic growth as an
already "productive" labor force
initially handles increasing workloads and works longer hours
before significant new hiring
begins. Therefore, one shouldn't
be too discouraged or let
California's jobless situation
dampen an otherwise more
hopeful perspective.

\

North, South, East, West
The fallout from the Internet
and technology collapse continues
to be felt geographically within
California, with the northern part
of the state underperforming the
southern part. The Bay Area
economy remains weak and is
likely to continue to be so in
2004. The situation is better
farther inland and to the north,
with the Oakland and Santa Rosa
PMSAs registering smaller losses
and the Vallejo-Fairfield-Napa
PMSA actually registering a gain.
An improvement in the global
economy,
particularly Asia,
should help this region in 2004,
although job losses in technology
are likely to continue.
One beneficiary of the tech
boom in the Bay area in the late
1990s is the Sacramento area. As
housing prices soared, more and
more people moved to that region
in search of affordable housmg.
Things are likely to be more difficult in 2004, however, as cuts m
state government employees, as a
result of the budget deficit, begin
to have a larger impact.
Although the Los Angeles
PMSA lost 50,000 jobs (-1.2
percent) in the year ending June
2003, the region as a whole has
fared better than northern
California. Jobs fell by one-half of
1 percent in the Orange County
PMSA while they rose in the
Riverside-San Bernardino PMSA
three-tenth of 1 percent. The
latter area is benefiting from the
migration of people from the Los
Angeles and San Diego areas m
search of affordable housing. The
outlook is stronger in 2004, with

the region likely to benefit from
increased trade with Asia,
increased tourism and increased
defense and homeland security
spending.
San Diego was the region most
affected by the deployment of
troops for the war against Iraq.
This took a great deal of buying
power out of the region and
slowed the local economy. With
the troops back and barring their
deployment to another conflict,
job growth should be positive in
2004. As is the case with the rest
of Southern California, areas of
strength are expected to be in
tourism, defense-related sectors
and construction.

Many's the albatross dragging
down California's recovery
Permeating throughout California, with 16 of the top 20 "least
affordable" housing markets in
the country, is the challenge of
creating sufficient new housing
affordable to our growing population. Throughout the state, cities
and counties rebel at greater
urban sprawl but cannot afford
the costs of infrastructure
demanded
by
current
residents/voters as a pre-condition of increasing densities in
existing developed areas. The

with in a
tnat assures tne
overall quality of life and sustainable improvements in our budgeting, infrastructure, educ;i.tion
system and development industries for a long time to come. To
paraphrase an all-too-familiar
phrase among real estate professionals, we would urge you to
pursue
business
strategies
designed to keep you "alive until
2005."

Gin is associate professor of
economics at the USD. Reidy is
director of USD's Real Estate
Institute.

-

ongoing budget crisis will exacerbate the state's quality of life and
housing affordability problems for
the foreseeable future - well
beyond 2004. Once partial answer
to the housing affordability issue
will be rather dramatic increases
in conversions of apartments into
condominiums, particularly as
long as mortgage interest rates
stay south of 7 percent or perhaps
even 8 _percent (still less than the
average mortgage interest rate
over decades, which is closer to
8.5 percent to 9 percent).

Managing our way
in a transitional economy
California is not out of the
woods yet, nor will it be until the
state deficit and government regulation more generally (not to
mention Proposition 13) are dealt
••

•

-

•

•
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San Diego Business Journal, September 29, 2003

CIO Confab: Chief information officers from
Intel Corp., Qwest Communications and Western Digital will speak at a daylong "CIO summit" Oct. 2 at the University of San Diego. Erik
Brynjolfsson, director of the Center for eBusiness
at the Massachusetts Institute of Technology, is
the keynote speaker. Brynjolfsson will discuss
his research linking higher productivity to the
combination of information technology investments and other business principles.
The Information Technology Management
Institute of the university's business school
will host the CIO Summit, which runs from
7:30 a.m. to 4:30 p.m. in the Jo
Institute for Peace and Justice.
Information on the event is a
(http://isec.sandiego.edu/itmi). Click on the
word "Events."
Details are also available by phone. Call
(619) 260-4135.
Send high-tech news to Brad Graves via
fax at (858) 571-3628 or via e-mail at
bgraves@sdbj.com. Call him at (858) 2776359, Ext. 115.

San Diego Business Journal, September 29, 2003

International Technology Management Institute

developrnent

Come hear the CIO of Intel, the CIO of Qwest, the CIO of Western Dlgltal, and the Vice President of Peoplesoft and the Director of the Center for eBuslness of MIT talk about:

The Keys to Connecting IT and Productivity @
THE USO ITMI CIO-CEO SUMMIT/Building the Digital Organization

(

A Digital Business Strategy Forum for CIO's, CEO's, CFO's and Senior Executives
Chaired by Erik BrynJolfsson of the MITCenter for eBuslness
When: October 2, 2003 / 7:30 AM - 4:30 PM
Where: University gf San Diego, Joan B. Kroc Institute for Peace & Justice.
Tickets: $395 Full Day Session• $195 Half Day Session
•mention this ad and receive a 20% Discount

Sponsors:

PeopleSoft.

intel.

To Register:
or contact Dr. Carl Rebman at 619.260.4135
or carlr@sandlego.edu

Qwest
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Can we solve the housing crisis for working
individu
uals and families?
By

USD Real Estate Institute

(
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Attainable, affordable work force
housing is a cornerstone to the
social health and economic prosperity of our San Diego region: its
cities, communities and people.
The social, economic and political
fabric of each city and community
is made up of the families and individuals, who live, work and play in
the area. Unfortunately, for many,
the median price of living. in San
Diego is now costing more than
$400,000 for existing homes, and
over $500,000 for new singlefamily residences. With these
prices, which are on the rise,
middle class income earners who
want to purchase a place to live are
finding their potential purchases to
be too expensive.
The reason appears to be simple
to explain, not enough homes are
being built to meet the demand. Do
not misunderstand this statement.
The causes of the problem are due to
various barriers and obstacles. Such
include: lack of federal tax incentives and resources; misappropriated
state
fiscal
policies;
over-zealous land use and environmental regulations and enforcement; burdensome labor laws;
expansive construction defect litigation; inefficient and costly planning,
subdivision, development and building processes; anti-growth proponents; and NIMBYs.
The lack of affordable housing is
becoming a priority within communities across the country. According
to recent reports and surveys, the
public ranks affordable housing
right alongside health care. Some
reports by the Housing Policy
Center strongly suggest that communities are struggling to balance
complex issues concerning economic development, open space,

congestion, school and t he need to
house their work force.
A national study shows that every
$1,000 added to the price of a home
locks 40,000 Californian families
and individuals out of the homebuying market. In another study by
Louis H. Masotti, Ph.D., a member
of the executive committee of the
USD Real Estate Institute, found
that the average cost of obtaining a
building permit in some areas of San
Diego County was $ 97,000 per
home - that's before a shovel ever
hits the dirt.
In a recent local survey, San
Diegans stated affordable housing is
a primary concern. Sixty-five
percent of those. polled believe the
crisis has risen to serious or extreme
levels. For people in their "prime
home-buying years" (between ages
of 25 to 54 ), this survey suggests that
the lack of affordable housing has
reached epidemic proportions.
This local survey indicates that
the most concerned San Diegians

true sense of urgency. Any implemented solutions (i.e., tool kits)
must increase the supply of building
locations and density, lower cost
and risk and increase homebuyer
programs. The ultimate result will
be more "smart growth" homes built
and more San Diegans owriing
homes. Notwithstanding, due to the
very nature of our region, a balanced
policy should emerge between creation of more homes and a desire to
maintain our quality oflife and conserve for the future. Any approach
toward solving the housing crisis
will be tempered by a need to
sustain the uniqueness that is San
Diego.
Locally, we should look at solutions such as: (i) implement "smart
growth" land-use . policies e.g.,
higher density, relaxed floor size
minimums and set back reqmrements mixed use and transit-oriented); (ii) create funding sources
and incentives for housmg (e.g.,
bonds, lower development fees .and
earn annually between $20,000 to increased waivers and streamlmed
$60,000 a year. Seventy percent of entitlement and permit processes);
these income earners believe the and (iii) put into practice an educacrisis is serious to extreme. For tion program countywide, working
income earners making annually with the private and public sectors.
Statewide,
the
innovative
between $60,000 and $100,000, 62
approach
must
include
legislative
percent believe ·the crisis is serious
reform,
such
as:
(i)
affirm
the role
to extreme. In other words, with the
median income in San Diego at and responsibilities that local govslightly more than $60,0 00 a year, ernments plan for future housmg
over 60 percent of those surveyed demand and allocate the places to
earning between 33 percent (i.e., build homes; (ii) establish a permanent state and local fundmg
$20,000 a year) to 166 percent (i.e.,
. partnership plan for transporta$100,000 a year) of median income
tion improvements and water
have serious concerns that San
storage; (iii) lower vote standard
Diego is in an affordable housing
· crisis.
for passing local sales tax measures
for transportation and waterTo achieve accepted and sustainable solutions to the housing crisis,
related purposes; (iv) ensure a
communities, business and governable and efficient capital facilities
project delivery process . w1thm
ment must work together, with a
state infrastructure agencies; _(v)

(

I

reducing or limiting construction
defect litigation; (vi) require local
governments to better demonstrate nexus between fees on new
housing and services that are provided based on those fees; and (vii)
establish clear jurisdictional lines
and responsibilities; and (viii)
study economic impacts of any
exiting and new environmental
legislation, with the view of
amending economically burdensome legislation.
On a federal level, a couple of
examples of solutions include legislation permitting: (i) tax free status
as to bonds to be issued by communities, lenders and others assisting
in the funding of work force housing
projects; and (ii) increased tax
incentives and tax credits for those
involved in the process.
Solutions must therefore be
viewed and embraced by the community, and the region, which are
created, implemented and supported by both the private and
public sectors. The state and federal
government must provide assistance

and support with a more integrated
approach to housing and community development.
Current circumstances demand a
cooperative effort for continuous
creative
ideas,
innovative
approaches and the political will for
change. With such, San Diego's
working families and individuals
will "have access to safe, decent
affordable homes in communities
with adequate infrastructure,
[ which] are close to transit and
jobs."

Galuppo, Esq., is an associate
director of the USD Real Estate
Institute and a professor of real
estate for the School of Business
Administration at University of
an Diego. lso, he is a shareholder
in the real estate and business law
firm of Galuppo and Lacagnina.

Louis Galuppo
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San Diego housing production
By ANDREW T. LLEN
University of San Diego

(

Thirty years ago, San Diego home
prices were comparable to the
national average. Now the $403,000
median price of an existing singlefamily home is more than double the
nationwide average of $169,000.
Why did local home prices rise so
rapidly?
The answer is that the supply of
new housing did not keep pace with
rising demarid.
Consider the last decade. The San
Diego Association of Governments
or Sandag, reports that employmen{
m the county grew from 1.1 million
to 1.3 million jobs, with most of the
growth occurring in the latter half of
the 1990s. To accommodate these
200,000 new jobs, we should have
produced at least 133,333 new
housing units, using the widely
quoted ratio of 1.5 jobs per household.
But we only built 96,000 new
housing units during the decade, less
than half the number of homes that
were built in the 1980s (and the
1970s as well). The shortage of (at
least) 37,000 housing units caused
the price of new and existing homes
to escalate.
Why weren't more homes and
apartments built?
There is no single answer to this
question, but because many other
California cities experienced the
same rise in housing prices and fall
in housing production, several broad
themes have emerged. They can be
called the five L's: land availability,
land use decisions, legal developments, local government finance and
lack of infrastructure.
While the population and employment in the region has been growing,
the amount of developable land has
not. As the low hanging fruit was
picked first, large tracts of residential
land were absorbed, leaving the
more difficult and time-consuming .
construction proiects for the 1990s.

San Diego's population and
employment are expected to grow at
rates similar to those experienced in
the past, but the remaining vacant
developable residential land is
limited by density restrictions - 93
percent of the remaining land is
restricted to only one home per acre.
Sandag estimates that under existing
land use policies the region has the
capacity to build 260,000 new
homes. Even at the low construction
rate of 10,000 units per year experienced in the last decade, the region
will be built out in 26 years.
Land use 1s under local community control and allows NIMBY (not ·
in my back yard) attitudes to slow
residential building. Existing homeowners protect the value of their
homes with low-density zoning,
minimumlot sizes, restrictive buildmg codes and regulations and land
consuming community designs.
Furthermore, attempts to build multifamily housing in an existing community are usually met with strong
local opposition.
A wide variety of recent legal
developments have slowed residential development. The California
Environmental Quality Act is used
by opponents of development to
slow, downsize or stop projects. The
voter initiative process can also slow
development. San Diego's 1985
Proposition A took 30,000 acres out
of residential development. The
current Rural Land Initiative
attempts to do much the same.
Whatever the merits of these initiatives, they do not offer credible alternatives for the residential units that
are displaced.
Manyin the real estate community
believe that these initiatives are actually counterproductive in that they
force development to leapfrog
outside of the region resulting in the
sprawl and traffic congestion they
sought to avoid. Now nearly 30,000
people live in Riverside County and
commute to work in San Diego pro-

viding some evidence for the
leapfrog argument.
Another legal development that
produced a dramatic reduction in
the construction of multifamily
housing was the 1986 Tax Reform
Act, which changed investment in
multifamily housing from a tax
shelter into a tax credit. Finally, the
rise of construction defect litigation
and the associated rising insurance
costs are partially responsible for the
decrease in low-rise condominium
construction that San Diego experienced in the past decade.
Proposition 13 restricts the growth
in property tax revenues and forces
local governments to find other
sources of finance. Surveys of
California city managers reveal that
retail development is the most preferred land use for new development
and redevelopment, while residential development appears near the
bottom of the list. The reason is that
retail generates more re-occurring
sales tax dollars than property taxes
that are associated with residential
development. A new $500,000
house produces $5,000 in property
taxes each year, but the city only gets
to keep about 15 percent of that, or ·
$750 per year.
Cities impose construction fees,
which may be substantial, but are
paid only once and so are not a source
of 're-occurring revenue to the city.
But the costs imposed by residential
development, for police, fire, sanitation, schools etc., are recurring and
are substantial. Retail development
provides more revenue and imposes
fewer costs on local government.
Lack of infrastructure also slows
building.Residents will not accept
add1t10nal development in their
community, especially multifamily
projects, if they feel that their
schools, parks and roads are already
overcrowded. And the lack of infrastructure is substantial: Current estimates of the city of San Diego's
infrastructure shortfall exceed $2
billion.

Housing production
Continued from Page 5C

The five L's weave a Gordian knot
around residential development.
Some, but not all, are beyond the
control of local government. The
city of San Diego's Affordable
Housing Task Force recommendations attempt to cut the knot by
proposing a $1 billion bond for
infrastructure and $125 million in

annual subsidies for multifamily
housing production. Whether communities will accept low-income
multifamily
development
in
exchange
for
infrastructure
improvements remains is yet to be
determined.

Allen is a professor at the
University of San Diego.
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Evolving MBA Options In
Business Schools

Specialty graduate programs proliferate in fields
from global leadership to medical sciences
SAN DIEGO METROPOLITAN
BY LIZ SWAIN

J

ack Hulse was working in management
when he enrolled in Chapman University's
master of organizational leadership program. Hulse felt he didn't need a master of
business administration and appreciated that
this program included course work in ethics.
Grad school provided another benefit. "It
helped me get a better job," says Hulse, a senior vice president at Diversified Title Insurance.
The manager of Chapman's human relations program, Mimi Murray, says students
report "that a graduate degree is highly valued,
especially when moving up a career ladder
where other candidates have similar work
experience, background or skills. This is even
more the case when the economy is soft."
As Hulse discovered, the traditional MBA
1s not the only option for a graduate business
degree from one of the region 's colleges and
universities.
Experienced managers enroll in executive
MBA programs. Master of science business
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programs are targeted at people with recem
undergraduate business degrees. Those aspiring
for Ph.D. credentials can pursue a doctorate in
business administration or strategic management at Alliant International University.
Some students study for degrees in two disciplines. UC Irvine offers a dual MBA/MD
degree. The University of Sao Diego and
SDSU have master of business administration/juris doctorate degree programs. Students
in USD 's program attend classes on campus;
SDSU partners for the four-year degree with
Cal Western School of Law.
Another option for business students is taking courses in a specific area to earn an MBA
with a specific emphasis or concentration.
MBA students at University of Redlands can
earn an emphasis in global business, information .systems or finance. New this fall is a geographic information systems, or GIS, emphasis.
It consists of four courses developed in partnership with ESRI, a Redlands-based developer of

Executive MBA Programs
See Enrollment Slow
This year, National University began an executive MBA program. UCSD will offer one in
2004 while SDSU has been at it since 1990. As the number of executive programs grows, a survey released in June could help administrators better forecast enrollment.
SDSU was among the 289 schools that participated in the Applications Trends Survey conducted by the Graduate Management Admission Council and the Executive MBA Council. The
survey tracked trends such as year-to-year enrollment at campuses with executive graduate business programs. The poll indicates that 51 percent of campuses experienced a drop in applications during the 2002-2003 school year. Enrollment rose at 36 percent of campuses, and 11 percent of schools reported level enrollment.
Part of that last group was SDSU. "In 2002 as compared to applications for 2001, we were
flat," says Candace Williams, EMBA program director.
Williams says factors affecting enrollment included the dot-bomb, Sept. 11 terrorism attacks
and the weak economy. "The trend has often been that when the economy goes down, applications to full-time MBA programs go up because the job market is tight, so going back to school
makes the most sense," says Williams. "Applications to EMBA programs go down because
those students already have jobs and don't want to rock the boat. Also companies often lower or
eliminate their tuition reimbursement plans during tough economic times."
Williams says the number of applications is back to the 2000 level. SDSU's program goal is
to enroll from 25 to 35 per program. About 30 are in the program now. Women generally account
- Liz Swain
for 25 percent to 28 percent of students.
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Jack Hulse appreciated that his business program included a course in ethics. (photo/lambertphoto.com)

GIS software and technology.
Classes start in October, and non-MBA students can take the four courses to earn a GIS
certificate. The certificate also can be applied
to an MBA emphasis, says Kathy Chennault,
university marketing analyst.
Chennault notes that industries using GIS
software include retail, real estate, finance,
government, environmental agencies and transportation. Businesses employ GIS "to improve
productivity, improve profitability and more
effectively use existing data," reports Michael
Phoenix, ESRI education solutions manager.
Another new program is the MBA in sustainable management at Presidio World, an
affiliate of Alliant International University.
Classes for the green program started in August
in Sao Francisco, says Ali Abu-Rahma, assistant dean of the business college at Alliaot's
Sao Diego campus. "If it goes well, we will
have it down here," he says.
The new program blends environmental
concerns with business skills. Alliaot's current
Sao Diego programs include the MBA, international MBA and MBA with a strategic management concentration. Also, the university and
UCSD joined for a strategic management certificate program.

Specializations Are
Not For Everyone

CSU Sao Marcos' MBA program for fully
employed students "is designed for the generalist, the manager or leader, as opposed to the
functional area specialist," says Keith Butler,
MBA program director. "The curriculum integrates traditional business disciplines and recognizes the importance of both theory and prac-

tice. The program emphasizes
skills and values essential to
effective leadership: ethics, communication, teamwork, a global
viewpoint use of technology,
problemm:ognition and solving."
Course schedules allow students to take three classes per
term by coming evenings and/or
Saturday says Butler. The 36unit program includes a three-unit
master's project. An additional 12
units of foundation courses are
required for students who haven't
completed a recent undergraduate
degree in business or a course of
study that provides the foundation
background, says Butler.
Keller Graduate School _ of
Management
of
De
Vry
University has seven graduate
business programs, says Thomas
Horstmann, San Diego school ·
director. The MBA is the most

National
University
held its first
executive MBA
•
course tn
January.
popular degree, followed by the
project management degree.
There's also strong interest in the
master of accounting and financial
management, says Horstmann.
Keller also offers graduate
degrees in human resource management, information systems
management, telecommunications
and
public
administration.
Graduate business students can
earn an emphasis in those subjects, says Horstmann.
Core courses are offered on
campus. Other courses are held in
a classroom or online, allowing
students to combine direct instruction with distance learning via
their computers.

Two Years Or Three Years

SDSU has 49-unit MBA programs and master of science
degrees in business administration
and accounting. The part-time
MBA takes three years, a year

longer than the full-time program.
Students who earned an undergraduate business degree within
the last five years can enroll in the
30-unit MS business program.
The executive MBA program at
SDSU is on a two-year track with
students meeting on Fridays and
Saturdays. "We have a range of
graduate programs to meet the
needs of people," says Candace
Williams, EMBA program director.
National University held its
first executive MBA course in
January, reports Nancy Bush,
associate chair of · the business
department. That class was online.
Bush says the program will probably be a hybrid, with some cour
es on campus and others online.
Students in the traditional
MBA program can earn a specialization in finance , human
resources and electronic business.
National's MS in organizational leadership is for those who
are proficient in functional business areas. These students want to
learn how to bener work with people. ays Bush.
UC Irvine has a 21-month
executive MBA program and a
two-year health care executive
MBA program. Both begin in the
fall. EMBA classes are held
Friday and Saturdays every other
week. Students in the health care
EMBA program meet once a
month from Thursday evening
through Sunday noon.
Students can enter the fully
employed MBA program in the
fall or spring. Program · length
ranges from 27 to 33 months.
Duration is based on when a person starts and if classes are taken
during summer. The cohort structure means that a group of students begin and finish the program together.
This provides a sense of camaraderie, says Tony Hansford, program director. Program cost
includes books, meals and parking.

The New UCSD MBA

2004, says Robert Sullivan, dean
of the new Graduate School of
Management. There are 65 seats
available, and students will meet
on
alternate
Fridays
and
Saturdays. Sullivan says the focus
will be on science, technology and
health
areas related to the
future of the region.
Looking ahead, the graduate
school will launch its full-time
MBA program in fall 2005. Joint
degrees under consideration
include an MBA/MD offered in
conjunction with the UCSD
School of Medicine.
The business school also will
begin offering customized forums
for entities such as UCSD's
Jacobs School of Engineering.
The grad school will hold_courses
this fall for the engmeenng
school.
graduate programs include the
MBA and the International MBA,
says Jerry Singleton, business
school director of graduate op7rations.
USD students also can earn an
MS in accounting and fmance,
executive leadership, global leadership, information technology or
supply chain management. Each
MBA program is 48 units; MS
programs range from 30 to 36
units.
Programs like the supply
chain management degree grew
out of the recommendations from
USD's institutes advisory boards.
Institutes conduct research and
coordinate activities, providing a
"formal link off the mesa to leaders in the business world," says
Singleton. (USD's Leadership
Institute for Entrepreneurs opens
with a Nov. 14 conference.)
•

Global Management
And Health Care

University of Phoenix offers a
general MBA degree, MBAs with
an emphasis and a master of arts
in organizational management:
The MBA prepares people to

At UCSD, classes in the executive MBA program begin in fall
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of perspectives," says Reilly.
"They bring such diverse ideas
and experience into the classroom. "
While the general MBA
remains a valuable degree, campus officials continue to develop
new graduate business programs.
Courses in USD 's MS in real
estate program start next year,
and
Bush
says
National
University is considering programs in biotech, women's business and entrepreneurship.
National University 's Nancy Bush
says the university is considering
biotech programs. (photo/lambertphoto.com)

manage an organization 's capital
assets like finances, and organizational management students learn
to manage human capital, says
Michael Reilly, chair of the
Graduate College of Business and
Management. Those enrolled in
the master of arts program include
police officers seeking to advance
and people working for nonprofit
organizations.
Reilly says that the MBA with
a global management emphasis
attracts students ranging from
people doing business with
maquiladoras to working in law
enforcement.
People in the medical profession take courses for an MBA
with a health care management
emphasis. Reilly says the
MBNtechnology management
program draws students from a
range of backgrounds. "Most
have a technical degree of some
sort - in engineering, chemistry,
biology or computer science."
MBA and organizational management students take some of
the same courses. This overlap
"tends .to give students a variety

This Little Piggy

Many of those lucrative real estate partnerships of the 1980s have now turned into PIGs,
or passive income generators, and present a troughful of tax problems

Gregory Taggart

R

EMEMBER THOSE CUSHY

(

i

·c

real estate tax shelters from
two decades ago? They
promised to significantly lower,
even eliminate, wealthy investors'
tax liability by generating large,
up-front tax deductions. Investors
who put money into a privateplacement net lease limited partnership, for example, where the
lessee was responsible for all
expenses associated with the
leased property, could write off interest and depreciation
using the 15-year depreciation schedules then available. Well,
now these investors are scrambling to find a way out of the
partnerships. Most have reached or are approaching the
crossover point, the point where the partnership stops
throwing off passive losses (that is, losses generated by an
investment in an enterprise in which the investor does not
materially participate and which therefore qualify for special tax treatment) and starts generating passive income.
All too often there are no actual cash distributions to pay
the taxes on that income, hence the term "passive income
generator" and the very apt acronym PIG. The resulting
phantom income is now becoming a big drag on the investors' standard of living because they must pay taxes on
income that never sees the inside of their pockets. "Peop]e
are feeling an enormous amount of pain," says Eggert
Dagbjartsson, managing director at Equity Resources
Group, an investment consulting firm in Cambridge, Mass.,
a company that seeks to provide a market for investors
trying to relieve the pain.

Suppose that your client invested in a limited partnership
that borrowed money to buy an
office building, which the partnership in turn leased to a Fortune 500 company for 25 years.
After 15 years, the depreciation
is used up. Although income is
still being generated, the cash is
going to pay down debt, and
none is going to the individual
investors. "We've seen a lot of
deals where people may have invested $200,000 years ago,
and now they're receiving phantom income of $40,000 or
$50,000 a year, and the amount is increasing each year,"
says Dagbjartsson.
That's a lot of pain. And not surprisingly, it took an act of
Congress-the Tax Reform Act of 1986-to inflict the bulk
of it. Prior to the act, wealthy investors could use those passive losses to shelter any kind of income--eamed or unearned. That, in essence, was what made the partnerships
so attractive at the time. But with a stroke of President
Ronald Reagan's pen, rich doctors, lawyers, and executives
henceforth could use passive losses to shelter only passive
income. Worse, after the Tax Reform Act of 1986, real estate investors could no longer take accelerated depreciation.
As the saying goes, pigs get fed, but those aggressive tax
shelters got slaughtered. "[The legislation] basically killed
tax-shelter investing," declares William Goldberg, a personal financial-planning partner with KPMG in Houston.
Consequently, existing limited partnership interests were
no longer as attractive to potential buyers. Even worse,
BLOOMBERGWEALTH MANAGER
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After the Tax Reform Act of 1986, investors could use

passive losses to shelter only passive income. Worse, real estate investors
could no longer take accelerated depreciation. As the saying goes, pigs
get fed, but those aggressive tax shelters got slaughtered
investors already in the deals slowly
realized that there were two ends to
the transaction, and at the far end, the
piper finally gets paid. "These partnerships did what they were designed
to do," Dagbjartsson says. "'But what
happened is many investors didn't pay
much attention when they initially got
into the deal that ultimately there's no
such thing as a free lunch; at some
point these partnerships go from generating passive losses to generating
phantom income. And partnerships in
their 15th or 20th year are now reaching that point." Ouch.
To relieve the pain, experts suggest
a number of different remedies, some
more complex than others, but all
requiring an examination of the state
of the particular partnership and of
the individual client's tax and investment position. In this area, the circumstances of the client sitting at your
desk is sure to be different from the
next client to walk through the door.
"If I were writing an article, my
mantra would be 'it's hard to generalize: everybody's situation is unique
and will vary even among limited
partners in the same partnership,"
Dagbjartsson says.
To see why, consider some of the
tax and accounting issues. First, one
client may have so-called suspended
losses, a result of the change in the
passive loss rules under the Tax Reform Act of 1986. Because investors
can now deduct passive losses only
from passive income, their unused
passive losses in a particular partner-

(
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ship become suspended until the losses can offset passive income in that or another
partnership or until the investor terminates his partnership interest by selling it. In
that event, he can use his suspended losses to offset portfolio and ordinary income.
"This is the only way to get the benefit of those suspended losses and is one of
the reasons why sometimes, for some limited partners, it makes sense to sell their
interest," Dagbjartsson points out.
So, for example, if your client manages to sell his partnership interest and reap
a $25,000 capital gain, and if he has $40,000 in suspended losses, he can offset the
gain completely. Even better, he can use the remaining $15,000 in losses against
salary, interest, dividends, or other income, and he can use it all at once. It's not
subject to the $3,000 annual limit on carryforward capital losses against ordinary
income, explains Andrew Prague, a tax attorney with Prague & Co. in Wellesley,
Mass., and an adviser to Dagbjartsson's firm.
On the other hand, your client may have what Dagbjartsson calls a negative
capital account or basis-in essence a reflection of the fact that the tax benefits he's
received so far from his partnership outweigh his investment in the partnership.
Passive losses and cash distributions, for example, decrease basis or make it more
negative. Passive income increases basis. If your client's basis is negative-say, a
negative $100,000-he runs the risk that selling his interest for as little as $1 could
result in a tax headache of huge proportions because the sale will result in the
recapture of the $100,000 at capital-gains rates. "Depending on how negative
your client's capital account is, it may not make sense to sell."
Then again, it may make sense to sell. Remember, if your client is receiving a
stream of passive income, that stream is increasing his basis in the partnership
each year. Eventually, his basis may actually become positive. So, if he chooses
not to sell now, he may end up paying tax on the passive income stream at
ordinary income tax rates as opposed to paying tax at more favorable capitalgains rates on the recapture of the negative basis. "So by selling now, you have
the benefit of converting from an ordinary income tax rate of 35 percent down to
a 15 percent long-term capital-gains rate," Dagbjartsson says. "That may appeal
to your client, especially to people who aren't particularly enamored with paying
taxes on phantom income years and years into the future."
Assuming your client has a large negative basis in his limited partnership investment and that he's paying tax on a stream of phantom income from that partnership, the deciding factor may be the discounted value of the residual value your
client expects to receive in the future when the partnership sells the underlying
property. If he's invested in a well-located office building in the center of Silicon
Valley, for example, and expects tech to rebound and the residual value to be large,
he may decide to hold on. However, if the neighborhood surrounding the
underlying property is in decline, he may decide it makes sense to cut his losses and
run the other way. "A lot depends on what kind of assumptions you make about
the ultimate property values of the underlying assets come 2010 or 2015 when
the deal comes to the end of its initial term," Dagbjartsson says.
Rather than sell, it might be simpler for your client to try to offset phantom
income with losses from other investments, any kind of losses-especially if he
feels the partnership's residual value is worth waiting for. Depreciation from rental
real estate, for instance, can offset passive income from another investment. Or
your client could invest in a rehabilitation tax-credit transaction, say to restore a
pre-Revolutionary War building in downtown Boston, and use the passive credits
to offset passive income. "Remember, you can always offset passive income with
any kind of loss," explains Phil Wiesner, a tax partner in KPMG's national tax
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"We've seen many deals

office in Washington, D.C.
cautions Thomas Dalton,
"On a scale of 1 to 10, passive
professor of accounting and
income is a 10 because you
taxation at the School of Busican offset passive and nonness at the University of Sao
passive losses against it."
1ego. If he doesn't, he stands
But even if holding makes
$200,000
to lose the benefit of any
sense economically, your client
suspended losses. He could
still may want to get rid of the
also end up with a smaller
partnership. You see, phancharitable deduction than he
tom income is not the only
$40,000
$50,000
planned. "It's really sticky,
headache that comes with
and that's why you need to sit
limited partnerships past their
down with a tax adviser,"
prime. For one, they are notoDalton says. "There's a lot of
riously hard to value, and
room to maneuver, but there
when valuation can be done,
are a lot of traps to fall into."
the value is often negative.
One trap is the adjusted
Further, the general or managing partners have frequently
basis election. Assume your client has a partnership interest
moved on mentally, if not physically, to another deal, leavwith a fair market value of $10,000, a $0 basis, and
ing your client's partnership property and books to languish
$10,000 in suspended losses. Whatever he does, his
and deteriorate. As a consequence, he may be reluctant to
contribution will be valued at $10,000. However, unless he
invest in another partnership to generate passive losseselects to use his adjusted basis, that is, his original cost plus
even if the investment could offset passive income. Finally,
capital improvements minus deductions, the amount of his
the combination of these and other problems can make the
deduction could be limited to 30 percent of his adjusted
partnership interest very difficult to sell. "In most instances,
gross income. Assuming his adjusted gross income is
it's not going to be a big-money type of proposition,"
$20,000, his allowable deductible contribution would be
Dagbjartsson says. "It's going to be a proposition of how
only $6,000 for that year. However, if he elects to use his
do I lose the least amount of money?"
adjusted basis to value the gift, be can increase his basis by
An alternative may be to either sell the partnership
the value of his suspended losses and use the 50 percent
interest to a pension plan or donate it to charity. Since both
adjusted gross income limitation instead. "Now the partner
are tax-exempt investors, the phantom income problem
bas a $10,000 contribution and is able to deduct the whole
disappears, and the pension or charity can focus instead
thing instead of just $6,000," Dalton says.
on the ultimate residual value of the underlying property
There are other issues to be aware of. For instance,
and any cash disbursements it may receive in the interim.
according to Dalton, whether your client sells, donates, or
"The economic equation changes rather dramatically,"
abandons his partnership interest, he may end up paying
Dagbjartsson declares. "Instead of looking at a stream of
income tax on any relief of liabilities he receives as a result
tax payments, [the entity] can look 10 to 15 years out and
of the transaction. Or if your client is advanced in age, he
see something positive-so it can come up with a positive
might want to continue to endure the pain and hold on
net present value that justifies receiving the gift-if a charbecause his heirs will get a step-up in basis and will be in a
ity-or investment-if a pension plan."
much better tax position to deal with the partnership. "It
Unfortunately, charitable contributions come with their
may sound morbid, but it's one of the great, and maybe
own set of problems. According to one planned giving
only, benefits of dying," Dagbjartsson says.
officer at an Ivy League university, potential liability as a
In short, for most of your clients holding on until the end
limited partner, the possibility of the partnership generating
may be the only rational economic decision. But that of
unrelated business income, and the mere fact that limited
course assumes a rational client. As Dagbjartsson points
partnerships are not readily marketable make accepting
out, "Often people don't think rationally. They just look at
such gifts unattractive. "But what it really boils down to,"
their tax bills and say, 'get me the hell out of here!'"
the officer explains, "is there is usually not a lot of economic
So you do.
value to the university in accepting the gift."
That said, some charitable institutions will consider such
Gregory Taggart, a former attorney who has worked in
gifts. If your client can find one who does, he'd also better
insurance and financial planning, teaches writing at
find a tax adviser to walk him through the tax maze,
Brigham Young University.

where people may have invested
years ago, and now
they're receiving phantom income
of
or
a year, and
the amount is increasing each year."
That's a lot of pain
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RESIDENTIAL

Owning a home may be easier for
immigrant families with no credit
SAN DIEGO - Owning a
home may have gotten a bit easier
for immigrant families in San
Diego.
GMAC
Mortgage
Group
recently announced a new initiative to qualify immigrant families
for home loans even if they've
never had a credit card or even a
bank account.
The program, dubbed Settle
America by GMAC, gives immigrants, regardless of their nationality, more streamlined loan
application and processing procedures that enable them to claim
creditworthiness with income
records and money from family
members not normally considered.
Jerry Clark, the district manag- .
er for GMAC in San Diego, said
Wednesday loan officers are processing five applications for
immigrant families in San Diego
taking advantage of the Settle
America promotion.
Not bad given the program has
only been available for a few
weeks, he said. "Especially in this
area, you may have a lot of people
who could afford to buy a new
house, but because of cultural reasons, they never became accustomed to using credit. And maybe
because of that, they've chosen to
live in Tijuana even though they
work here."
Now, he said, Settle America

could help them not only get a
loan, but learn how credit works
in the United States. The new
program verifies credit worthiness by checking an immigrant's
history of paying rent, utilities
and other monthly bills. And, traditionally according to GMAC,
immigrants have had more family members living either with
them or in adjoining apartments.
Now, GMAC says it will consider
those people's income as part of
the qualifying process as well - a
practice mostly unheard of until
now.
Clark said that immigrants
may have a lot of "mattress
money" - savings stored in cash
somewhere on hand. Normally, a
lack of experience with savings
and checking accounts would
also work again,s t an applicant for
a loan, if not completely disqualify them.
Mark Riedy, director of the
Real Estate Institute at the
University of San Diegoand a
professor of property financing,
said that the GMAC innovation is
a natural progression. 'With the
price of rentals getting to be so
high, trying to shift over to purchasing a property may not be
much more expensive than renting," he aid.
''The reality is, these families
sometimes support themselves
with multiple wage earners.
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Allowing them to considerthat on

Which may be the

reason

GMAC

an application is just a c c e
thep t iopened
n g a new bilingual office Chula

1

reality of how
some cultures work.
Vista on July 1. Clark said all of the
Similarly, Riedy said,many people company's efforts have been part of a

I in other countres don't
trust their
banking institutions or simply run on
a cash economy and they aren't used
to building credit records.
. The GMAC loan also allows for a
miniscule down payment ofas little as
$1,000. Rick Gillespie, an executive
with GMAC Mortgage, said in a press
release that allowing a lower down
payment was a recognition that "it is
often more difficult for immigrant
families to save cash for a down payment, due to a common practice of
providing for relatives in the homeland."
Riedy said the no-down-payment
push is part of a larger trend in the
mortgage industry of lenders willing
to take a risk footing the entire bill of
a home. It can be a riskier practice, he
said, as homeowners without any
equity in the property have less,
though still considerable, incentive to
not walk away from it. Also borrowers
who don't put any initial payments
into the purchase of a home may
wony that housing values will not
grow enough to cover the costs of
them selling the home in the future.
But he agrees with almost
other observer in the region who say
there seeIM to be nothing but upward
housing prices an

Diego County

recent push to reach out to e Latino

market

1

for a long time
I
That, though, can be a stumbling
block for immigrants in this area considering the new GMAC loan. It has a
limit of $322,700, well below the
median home price for Californiaand
even further below San Diego's.
.Although, according to figures
released recently by the San Diego
Association of Realtors, the imit may
allow applicants to _look for houses
priced at the median level in Logan
Heights ($238,500), San Ysidro
($280,500) and some of the easter'n
neighborhoods of Chula Vista
( $300.000). ·
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Local mortgage brol<ers not
daunted by rising interest rates
By

The Daily Transcript

SAN DIEGO - The economics
of the matter make it not at all
surprising that mortgage rates
went down as far and came back
up as fast as they did. What may
be surprising though, is how welcome the rising rates are with
San Diego mortgage brokers.
That may confuse some
observers. After all, if this summer's historically low mortgage
rates were such a boon for all
aspects of the real estate industry, why would San Diego mortgage brokers so enthusiastically
welcome higher rates?
For a number of reasons:
Mortgage brokers say the higher
rates have not deterred homebuyers from jumping into the
market. Just the opposite, in fact.
Some of those who optimistically
sat on the fence while mortgage
rates plummeted, hoping for an
even lower rate, have decided
that if they don't lock in now it
will only get worse. Established
brokers also seem excited by the
that II
possibility
I I y
at a t e people
who saw mort
. .
.
.
gage ongmatmg
as a bnght new career path in a
dim
.
conomy will11 simply go
na . some Iocal brokers say
t. hflat without such. a massive
·
in ux of refinancmg applications from people who really
didn t need it, they can prioritize
purchasers and those desperately lookmg to consolidate multiple debts. If purchasing applications remain high and fence-sitters rush to get in on the game,
agents can probably expect
demand, and thus prices to
remain high and climbing. '

.

On Aug. 28, Freddie Mac
(NYSE: FRE) surveyed mortgage rates nationwide and
reported that they averaged 6.32
percent for a standard 30-year
fixed-rate plan. That was up
from 6.28 last week and it was
the third straight week of rise.
For three weeks in June, the rate
hovered not far above 5 percent.
"Most rational consumers realize that prices are going up faster
than anything they could save
with lower rates than we see
now," said Mark Riedy, director
of the Real Estate Institute the
University of San Diego.
Alex Kagan, a mortgag
with Union Fidelity, sai
es
seen a spike in the number of
people now looking to lock in the
rates where they are before they
get any higher. "We were surpnsed _at how many people waited until the last mmute. We were
saying in June that it was as good
as it was going to get and a lot of
people lost a lot of money or are
making a higher payment per
month because they wanted to
h
wait' e sa1 .
Fellow broker Rob McNelis
agree .
e owner o
e
p
Lending and Realty and a leader
in various mortgage broker and
Realtor associations told The
• Transcript
· that some orDaily
rowers were just getting too optimistic. "You can counsel somebody and counsel them over and
over to take advantage of something at its prime. But there will
always be those who, when they
see the rates at six, wait until
they're down to five, when they're
at five, they wait until rates go
down to four," he said.
McNelis said that "without a
doubt" the market for refinancing

was g<;>ing to dry u[ quickly
,
It was that market
especially
that made many brokers wealthy
this summer. And that attracted
a flood of newcomers to the
already heavily treaded career
path. So many people applied for
a California real estate license
that the state's Department of
Real Estate had to lower the fees
it was charging - it has a limit on
how much money it can collect. A
large portion of those applicants
aimed for a lucrative, if shortterm, career in the mortgage
originator business.
e saw a shocking amount of
ople who got into the industry
hen the rates started going
down," said Rory Cambra, a broker with First Trust Finance and
president of the San Diego chapter of the California Association
of Mortgage.Brokers. "It was a lot
of people, a lot of people who are
probably going to go away when
the rates go up."
McNelis agreed, saying there will
be a "flight back to quality" when
those not interested in the mortgage
business as a long-term commitment
are weeded out by the decrease in
demand for easy refinances.
The question is: Is that
decrease in demand contagious
and could it infect the home-selling market? Mike Tristany of The
Tristany Group, a Prudential
California Realty affiliate, said
the fence-sitters may have contributed to his busiest closing
month ever during a 25-year realty career.
Tristany closed 11 properties in
August and said nothing was
slowing down. "Things seem to
be holding steady. I haven't witnessed any major trend in either
direction - up or down," he said.
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Bill Bodnar 1s a researcner at
Mortgage Market Guide, a
national
subscriber-based
reporter of mostly trends in
mortgage-backed securities, the
price of which largely determines
interest rates. He said very few
historical charts of the price. of
those securities has marked as
dramatic a drop as the one
between June 25 and Aug. 3. The
prices dropped 630 basis points
in that period, Bodnar said. Since
600 points equals one percentage
point of interest rates, you can
see exactly why mortgage interest
· has gone up the way it has.
scott.lewis@sddt.com
Source Code: 20030902tdf
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Local Scene
ULI hosts conferenc on land use

The Urban Land Institute will host a conference featuring the who's who
of San Diego real estate discussing key issues in local land use and development markets, on Tuesday, Sept. 23, at the Marriot Del Mar.
The conference will feature three different sessions and a myriad of specialists.
The first session will focus on macro forces and regional trends impacting
the San Diego real estate i n d
Featured
us
panelists
t rwill
y
include
.
Dr. Alan
Gin, economist from the Uruversity of San Diego; Julie Meier Wright, president'of the San Diego Regional Economic Development Corp.; and Gary
Gallegos, executive director of the San Diego Association of Governments.
The second session will focus on the local housing outlook from luxury
high-rise to affordable units. Panelists will include Nat Bosa, president of
Bosa Development, to discuss high-rise residential trends; Kim Kilkenney,
senior vice president ofThe Otay RanchCo., to discuss suburban residential
trends; and Jack McGrory, chairman of the Price Legacy Corp., to discuss
affordable housing.
The third session will focus on hospitality, industrial, office and retail
market responses. Panelists will include Marc Brutten, president of
Westcore Properties, to discuss industrial trends; Tony Capuano, regional
vice president of hotel development for Marriott Hotels, to focus on hospitality; David Doll, senior executive vice president of development for
Westfield, to discuss retail trends; and Robert Peddicord, senior vice president of leasing for Arden Realty, to discuss office trends. Source Code:
20030916tlb
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In ernational immigration propels
housing
prices but maybe not for long
By

SCOTTLEWIS

PAGE

TheDailyTranscript

SAN DIEGO - Government
researchers have found immigration to San Diego from all over the
world is contributing to the astonishing rate of home appreciation
in the area, but an imminent
reduction in work visas could
stymie that influx within months.
The Office of Federal Housing
Enterprise Oversight, or OFHEO,
recently found that San Diego's
home prices are inflating faster
than just about every other city in
the country. And although
Southern California has experienced an "exodus" of labor to
other parts of the country, the
agency concluded that international immigration to the county
"largely sustains price growth."
San Diego researchers agreed.
OFHEO ranked San Diego's
Metropolitan Statistical Area
ninth out of 220 such areas surveyed individually for home
appreciation rates in its quarterly
House Price Index. Over a fiveyear period, homes in the San
Diego area increased in value
more than 83 percent and more
than 12 percent in just the last
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year.
Shelly Dreiman, the senior
economist at OFHEO, told The
Daily Transcript that her
researchers were somewhat sur-

prised that although prices in San
Diego were already extremely
high, they continued to rise
See Housing prices on 5A

Continuedd from Page 1A

without a hiccup. "A lot of it is due
to interest rates, but that was a
national phenomenon and not
every place experienced an
increase like San Diego's," she
said. "Then we looked at the
census numbers."
On the domestic level, more
Americans left San Diego than
moved here . But international
immigration did more than
balance out the population. Many
of the immigrants were highly
educated employees · of San
Diego's strong biotech industry
who can afford houses at San
Diego's high prices. Others come
from countries_in Asia with large
nest eggs - saving money is more
common in countries throughout
the Pacific Rim - and they can
afford homes in the area, said
Alan Gin, an economist at the
University of San Diego. Still
others, much less educated, continue to add to the population of
an area that can't build enough to
satisfy demand.
"In Hong Kong, for example,
where a recession has caused the
housing market to fall, people are
leavmg and coming with their
investments to the United States,
and San Diego is an obvious destination for them ," Gin said.
Though it may not be for long.
In 2004, the U.S. Department of
Labor intends to red uce the
number of H-1B visas issued to
foreign
professionals
from
195,000 to 65,000, Months ago
when government announced the
change, m any San Diego businesses reacted with concern
Research then showed that 32
percent oflocal biotech firms hired
employees through the program.
Nath an Moeder, director of
research at London Group Realty
Advisors,
cited
California
Department of Finance figu res
that showed an average of 17,000
foreign ers moving t o San Diego
annually between1997 and 2002.

Moeder said local h igh-tecli
industries attract competit i
homebuyers not only from foreign
lands but from places like
Phoenix as well.
''Although people continue to
leave San Diego;' h e said, "others
o ming in, whether they're
ign dom estic or just part of a
11
growth, we've got a shortage m the supply to house them
and prices will still go up until
that changes. It's pure economics."
And it's pure economics that is
causing home values in places like
San Jose to hold steady or
plummet. San Jose came in
almos t dead last in ·the rankings
for home appreciation at No. 218.
It was one of only 19 of the cities
su rveyed wh ere housing prices
actually fell over the last quarter,
though remained up by 1.6
percent for th e year.
Dreiman, the OFHEO economist, highlighted San Jose as a
place that, like San Diego, was
losi ng a lot of population to other
cheaper places nearby. San Jose,
though, didn't have the foreign
m igration and other incoming
wealth to offset that, she said.
"When prices get too high in an
area, t here will be a population
movement out of the area like we've
seen in San Jose;' Dreiman said.
"That hasn't happened· in San
Diego yet and I tlunkforeign immi-

fu

the top 20 rankmgs in the index.
Fort Pierce-Port St. Lucie, Fla.,
was first in the rankmgs and
Fresno, Calif., ranked second with
a one-year growth in home pnces
totaling just more than 14 percent
- though San Diego still far outpaced that city's five-year 44
percent growth.
Dreiman said many factors
contributed to that jump, except
one stands out in particular.
,
"Let's face it, who wouldn t
. o?"
want to live in San Dieg ·

Staff writer Jennifer McEntee
contributed to this report.
scott.lewis@sddt.com
Source Code: 20030909tba

gration could be a big reason why."
Moeder agreed. For people who
survived the rapid inflation of
home values in San Jose and San
Francisco, home prices in San
Diego are still relatively affordable, he said.
OFHEO is the agency responsible for oversight of the government-mandated
mortgage
companies Fannie Mae (NYSE:
FNM) and Freddie Mac (NYSE:
FRE). The House Price Index
report collects its data from the
mortgages those companies purchase or insure.
Ten California cities dominated
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Panel Warns High Housing Cost Is Inhibiting Jobs

Real Estate: Only 19% of

S.D. County Residents Meet
Criteria to Buy a Home Here
BY MANDY JACKSON

San Diego doesn ' t have enough of it and
everybody's talking about it.
Housing is on most people's minds in one
way or another. For San Diego County businesses, the problem is hitting home with their
employees.
According to Julie Meier Wright, president
of the San Diego Regional Economic Development Corp., the lack of reasonably affordable
housing is a cost-of-living issue that affects the
county's ability to attract and retain employers.
San Diego's economy grew more than other

U.S. regions in 2001 and 2002, with biotech, could be in San Diego County, she said.
communications, software, defense, and inHousing Squeeze
formation technology leading the way, Wright
According to Multiple Listing Service stasaid during a regional real estate trends con- tistics compiled by the San Diego Association
ference hosted by the San Diego/fijuana chap- of Realtors, the median price of resale homes
ter of the Urban Land Institute on Sept. 23 at in the county was $390,000 as of August.
the Marriott Del Mar.
Californians need an annual income of
"They could be anywhere, but they chose $86,440 and a 20 percent down payment of
to be in San Diego," she said. "They continue . $76,664 in July to buy a median-priced home
to reassess their choice to be here."
at $383,320, according to the California AsEmployers are increasingly feeling the im- sociation of Realtors. Only I 9 percent of San
pact, of the county's housing crisis as more Diego County residents meet those criteria.
workers move further from their jobs, lengthAt the ULI conference, University of S
ening their commutes. High housing prices Diego economist Alan Gin explained that
also make it difficult for companies to attract employment growth drives housing demand.
new talent to the region .
According to Gin, the county gained
Wright said San Diego-based Qualcomm Inc. 261,900 jobs from 1991 to 2002, creating a
employs 500 engineers in Boulder, Colo., where need for 205,600 new homes. However, only
housing is much cheaper. Those are jobs that 125,794 homes were built, creating a short-

fall of 79,806 housing units .
"Even today in the midst of a real estate
boom we are not producing enough homes,"
said Kim Kilkenny, senior vice president of
The Otay Ranch Co. at the ULI conference.
The Otay Ranch Co. oversees development
of 5,300 acres in the 23 ,000-acre Otay Ranch
master planned community in Chula Vista.
Kilkenny said the county is running out of
suburban land. In the near future, he said, housing will be built in infill development - con.
ccurs in existing neighborhoods.
e noted, cities will have to find
or infrastructure - parks, water
capacity, and other basicservices - to support
higher density development in older areas.
Gary Gallegos, executive director of the San
Diego Association of Governments, said at the
Please turn to HOUSING
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Housing: Creating More Affordable Homes Discussed at USD Conference
Continued from Page 3

ULI event that the county will grow from 2.86
million people in 2000 to 3.95 million in 2030
- a 38 percent increase. The region is growing
at a rate of 1.2 percent per year.
Gallegos said Sandag is working on a Regional Comprehensive Plan to link planning
for water, energy, housing, transportation, education, storm water, and solid waste.
Funding for all those needs is limited so
local governments need to do a better job of
planning projects in coordination with each
other, he said.
Jack McGrory, chairman of San Diego's
Affordable Housing Task Force, said at the
ULI event, that without additional parks or
police service, or upgraded water capacity
and roads, residents of older communities
won't accept higher density infill development.
McGrory is an executive with San Diegobased Price Group and the company's nonprofit arm, which has invested millions of
dollars in redevelopment in City Heights.
The housing task force recommended that

the San Diego City Council ask voters to
approve a $1 billion infrastructure bond so
more housing can be built in older areas.
Also, McGrory said, the city should start
charging for city services, like trash pickup,
for which homeowners do not pay a fee.
"Historically, we have been America's
cheapest city," McGrory said, "Nobody wants
to pay for a goddamn thing in this city."
At a work force housing conference organized by the University of San Diego's Real
Estate Institute on Sept. 19, work force housing was defined as affordable to people earning 80 percent to 150 percent of the area
median income, or $48,000 to $90,0000 annually for a family of four.
To free up money for infrastructure, John
Russo, president of the California League of
Cities, said the group is promoting a constitutional amendment that would stop the Legislature from taking money away from city governments to balance the state's budget without asking voters to approve it.
Marney Cox, chief economist for the San
Diego Association of Governments, said at

the USD conference that a 1,500-square-foot
retail store valued at $300,000 and with sales
of $450,000 generates more than 10 times as
much in tax revenue as a 2,200-square-foot
house valued at $350,000.
To encourage local governments to approve
housing over retail, Cox said Sandag is proposing reform that would give cities more
control over locally generated property taxes

but less from other sources such as vehicle
license fees and the gas tax.
Cox said it would be an even swap, but
house would generate four times the amoun
of tax revenue than it does now.
"It connects land use decisions to loca
government. It gets money to go where it'
needed because that's where people Live,
Cox said.

Sempra Pipeline Plan Draws Interest
Sempra Energy International and PG&E
Gas Transmission Northwest have received
strong shipper interest in a potential expansion of the North Baja natural gas pipeline
system in Baja California and the southwestern United States.
This year, the North Baja pipeline system
operators have received bids from seven Liquefied natural gas terminal developers or suppliers, totaling 5.5 billion cubic feet ofnatural gas
a day. Natural gas is chilled, reducing it from
its gaseous form to LNG. In a liquid form,
natural gas is easier to transport from overseas

markets where the fuel is more abundant.
Between March 31 and Sept. 15, the pipe
line operators also received a strong show o
interest in new interconnections to markets i1
Sonora, Mexico; Yuma and Phoenix; an
Topock and Blythe, Calif.
The 220-mile North Baja pipeline system
went into service in September 2002. It was
developed by Sempra Energy International,
which owns Gasoducto Bajanorte, the 140-mile
Mexican portion of the pipeline, and PG&E
Gas Transmission Northwest, which owns North
Baja Pipeline LLC, the 80-mile U.S. segment.
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On line bookings really begin to click for travel firms

KINSMAN
By MICHAEL
Business Journal Columnist

L

ate at night, Carole Pietras sometimes
logs onto her computer to go travel
shopping. She knows that bargains often
pop up in off-hours.
"You never know what kind of good
deal you're going to find," Pietras said.
"The airlines put up weekend specials,
and sometimes they post reservations or
cancellations."
All across the country, people are logging onto the Web to look for travel bargains. Few industries have melded Internet technology with commerce as deftly
as the travel industry.
More than 39 million Americans
booked travel on the Internet last year, or
25 percent more than the year before,
according to Jupitermedia, a Connecticut
consulting firm.
Another travel consultant, Floridabased Yesawich, Pepperdine, Brown &
Russell, reports that 50 percent of airline
tickets and 40 percent of hotel rooms are
booked online.
Airlines and hotels view the Internet as
a marketing and reservations system that
will ultimately reduce their overhead. But
to build sales, they have offered deep discounts, causing some in the industry to
worry that companies may be strangling
themselves financially.
"Obviously, one person's gain is another
person's loss," said T. Somasundaram,
a
marketing professor at the University of
San Die o. "That's Economics 101."

The Internet has
become a great
equalizer, particularly
for airline tickets,
hotel rooms and
rental cars. Instead of
making six or eight
calls to airlines, for
instance, consumers
can quickly summon
flight times, availability and pricing of
several airlines with
a click of the mouse.
Online travel services such as Travelocity, Expedia and
Orbitz offer their
versions of the best
deal in town, often
deeply discounting
air fares, cruise packages or hotel rooms.
"Prices are now
transparent," said
Reint Reinders, president of the San Diego Convention &
Visitors Bureau. "The customer is totally
in control, and we in the travel industry
have to learn to live with that."
Some are concerned that online discounts have become so popular that it
will be difficult to wean consumers back
to regular prices.
"People have become obsessed with the
mponent to an unrealistic lev1m Smith, president of San
vel Group. "When someone has

flown round trip to
New York for $199
once, how hard is it
going to be for them
to buy a ticket next
time they want to
travel and the tickets
are $400 or $500?"
Like other travel
agencies, Smith's
firm has had to compete in a world where
airlines and hotels
offer online-only specials that often
undercut the traditional role of travel
agents.
"Airlines advertise
and promote their
cheapest fares,"
Smith said. "But they
may have only five or
six seats on a plane at
Copley News Service
that lowest rate, or
they might dangle
the fare on the Internet for just a couple
of hours. The airlines are experts at
changing their fares to meet their needs."
Alaska Airlines, which in 1995 became
the first airline to sell tickets over the
Internet, now sells about 35 percent of all
tickets that way, spokesman Jack Walsh
said.
"The Internet has been a real benefit to
us," he said. "It has been a cost-efficient
distribution network for us, allowing us to
cut expenses."

Industry consultant Peter Yesawich said
that 58 percent of Americans believe
they can get a better travel deal online,
according to a survey done by his firm
this year.
A year ago, just 38 percent thought they
could land the best deal on the Internet.
"The primary reason for people to go
online to make travel plans is the belief
that they are going to get a better deal,"
he said. "We have created this perception
by the rates that are offered."
Yesawich contends that bargain shopping is here to stay.
"Cheaper is chic-er," he said. "The concept of brand loyalty is dying and will be
replaced with price loyalty. Consumers
set a price for their trips - however simple or complex they may be - and then
they figure out how to get it."

AIOI alike
Somasundaram said the airline industry
easily lends itself to comparison shopping.
"What do you get when you book an
airline flight?" he said. "You get a seat
that is cramped on an airplane that will
fly you safely to a particular location.
There really is very little to distinguish
airlines today and consumers know that."
Because planes fly every day with
unfilled seats, Somasundaram thinks ticket bargains are inevitable.
"If you are an airline, you want to get as

See Bookings page 21
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many people on that flight as possible," he
said. "Sometimes, you may charge less to
do that."
Robert Rauch, director of the Center for
Hospitality & Tourism Research at San
Diego State University, sees it as pure economics.
"It's all supply and demand," he said.
"What is happening now is the same
thing that happened 10 years ago in San
Diego when we were in the midst of the
last recession."
At that time, hotel occupancy dropped
to about 60 percent, and Rauch said
hotels were using regional services for
reservations to fill hotel rooms at any
price.
"Every night, 40 percent of the rooms
were empty," Rauch said. "That's what we
call 'distressed inventory.' And, that's
ctly what is happening today, but we

are using the Internet to market the
rooms rather than a telephone reservation
system. The only difference is that consumers can see all the rates now."
If Rauch is right that travel bargains
revolve around supply and demand, steep
competition on air fares might linger, but
hotel prices are likely to rise.
"It's a lot easier for the airlines to tum
on and off product, if you will, than it is
for hotels," Rauch said. "If an airline is
running full, it just adds more planes or
flights. We already have a lot of aircraft
sitting idle. That ability to control capacity means prices will rise slower.
"But you don't just add hotel rooms. You
have to plan and build hotel rooms and
then you are stuck with them. You put
them out of commission and then use
them again. They are always there and no
one will build more until they are convinced there is a need for them.''
Some shoppers, like Pietras, get seduced
by the lure of Internet specials. Pietras
says she might spend eight hours at a time
surfing travel sites.
"I guess if you look at it that way, it
sounds kind of crazy," she said. "But I like
it because you find there are so many ways
to save money."
Rauch says that pricing transparency due
to the Internet is good for consumers.
"If there is a victim in this, it is the oldfashioned way," he says. "We can't do
things like we always have. Our distribution network has changed and we need to
realize that. New technology has brought
new dynamics and the people working in
this industry need to realize that and
adjust to it."

© Copley News Service
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un still
shines
on county
economy
But forecast could
turn partly cloudy
By David Washburn
STAFF WRITER

.

Recent econorruc numbers
seem to be telling a story that
San Diegans aren't used to
hearing.
The national economy,
by reports of rising productivity, higher retail salesand
unexpectedly large mcrease in
the gross domestic product, is
showing signs of life. Meanwhile, news on the local front
has been mixed at best
An index of San Diego County economic indicators fell in
June for the 14th time in 15
months. June also marked the
first time since 1993 that the
local economy lost jobs in three
straight months. The number
of jobs was down from a year
earlier in April, May and June,
though it rose slightly in July.
Over the past few years it has
been the other way around:
The national economy struggled while San Diego's grew.
"This comes as kind of a
shock - we are so spoiled,"
said Alan Gin, the University of
San Diego economist who compiles the local economic index.
All the news leads to the

82

question: Is San Diego County's economy going from one
that leads the nation to one that
lags?
The consensus from economy watchers here and elsewhere is no. While there are
worries about unemployment,
the · county's economy still
looks good compared with the
rest of the nation.
However, the nationwide
slowdown may be catching up
to San Diego County.
Consider comments made
by economists from La Jolla to
Pennsylvania:
"[San Diego] may have
been losing a little steam lately,
but I wouldn't be too alarmed ·
about that," said Tom Lieser, .
senior economist with the
UCIA Anderson Forecast "It
strikes me as a well-balanced
economy."
.
"San Diego is still doing
considerably better than California as a whole and significantly better than the U.S. as
whole" said University of California San Diego economist ·
Ross Starr.
Said Sophia Koropeckyj at
West Chester, Pa.-based Economy.com: "People are not hurting in the sunshine of San Diego."
These economists and
others point to the fact that the
San Diego County economy
has created 50,000 jobs since
February 2001 while the rest of
the country has lost 2 million
during the same time.
Indeed, San Diego County
has become accustomed to enjoying an economy that features a diverse job market, a
growing population and a low
unemployment rate.
During the past three years,
as metro areas such as New
York, Dallas, Chicago and the
Bay Area have suffered unemployment rates between 7 and 8

percent, San Diego's rate has
remained under 5 percent
Still, Gin said he is concerned with an "accelerating"
trend of job losses locally. San
Diego's economy lost 2,600
jobs in April, 9,000 in May and
11,500 in June compared with
the same months a year ago.
Manufacturing has been hit
the hardest, losing 5,000 jobs,
or about 4 percent of the manufacturing work force, since January 2002. Telecommunications lost 1,000 during the same
period.
However, the region gained
8,700 jobs in July, which gave
Gin hope that the previous
three months were a temporary
setback. But he said the year is
still young.
"We need to wait a few more
months to make sure the July
numbers are not an aberra.tion," Gin said.
Furthermore, no one seems
sold on the idea that an increase in the gross domestic
product and a couple of other
favorable reports necessarily
mean the national economy has
turned the comer.
"I don't think it is fair to say
that leading economic indicators are picking up," said Stephen Levy, director of the Center for the Continuing Study of
the California Economy. "The
GDP was just less terrible than
we thought"
This is the worst recovery on
record in terms of job growth,
according to the Washington
D.C.-based Economic Policy Institute. It is the first time the
private sector has lost jobs 20
months after the end of a recession.
"Despite some positive indicators of renewed economic activity, the nation remains mired
in a deep and persistent hiring
slump," a recent institute report
said.

Une positive sign for the local economy is that numbers
from temporary staffing companies indicate an upward trend.
"We have seen an increase in
activity in the last four or five
weeks," said Mel,Katz, executive officer of Manpower Staffing Services of San Diego. "If it
continues, I think we've hit bottom and (are) on the way to
improvement"
Temporary staffing companies have long been considered
an economic bellwether.
Temps are the first to go when
the economy goes bad and the
first to be hired back when
there are signs of a recovery.
''We are starting ,to breathe
again," said Judy Lawton, president of TLC Staffing. "Not going sky-high and crazy, but definitely more comfortable."
Kelly Cunningham, research
director for the San Diego Regional Chamber of Commerce,
said he wouldn't be surprised if
the state budget crisis has hampered hiring throughout California.
"Thenational economy picking up while California flails
could be a story down the
road," Cunningham said.
Another local economy
watcher said the April through
June numbers may be an indication that the malaise that has
affected the national economy
is finally touching San Diego,
"It sounds strange to say we
are catching up to the slowdown, but that is the best way
to put it," said Paul Karr, a
spokesman for the Mission Valley-based Center on Policy Initiatives.
Karr said there are worries
that rising unemployment will
hurt more in San Diego which has a relatively large
number of high-paying jobs -

the area."
David Washburn: (619) 542-4582;
david.washburn@uniontrib.com

Mixed job pidure

After three straight months of job losses, the number of jobs
gener ted by the San Diego County economy was up slightly In July.
YEA

OVER-YEAR JOB GROWTH
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than in other metro areas.
"When you lose a job in San
Diego, it is harder to find a
comparable job to replace it,"
Karr said. "Someone who loses
a job in high-tech must choose
to either break the bank and
eke by in a service job, or leave

83

Where the jobs have gone
Here's how July employment for 2003 in San Diego County compared with last year by selected industries.
JUL y EMPLOYMENT

Raw numbers are rounded.

Industry

Government
Trade, transportation and utilities
..........................,......... .......

Professional and business services

...................................................

Change

2002

2003

214,000

213,200

-0.37%

209,700

0.58%

200,700

0.25%

208,500

·····•·

200,200

.............

135,900

138,900

2.21%

134,800

138,700

2.89%

Educational and health services

116,000

Manufacturing

111,300

115,900
...........
109,000

Health care and social assistance

101,200

101,700

99,700

99,900

Construction

76,300

81,200

Finance and insurance
....
.. ..................................
Real estate and rental and leasing

46,000

47,200

28,000

27,200

Retail trade
Leisure and hospitality

...

Professional, scientific and technical services

Hospitals
... , ....

••·••···

Colleges, universities and professional schools
. ........................................................

Amusement, gambling and recreation

Total, 111 Industries
Civilian unemployment rate

-

-0.09%

....... , ......................

-2.07%

0.49%
0.20%

....... ·······-··-·-·

6.42%
2.61%

........................................................ ·-···••··•···•··-····•--··•···
.. ··-······-·-······

23,000

.................•

Telecommunications
......

...............................

............................... ................................

16,400

23,600

............................

14,900

-2.86%

-----

2.61%
............................
-9.15%

3,900

3,400

12,000

12,800

-12.82%
.....................................................
6.67%

1,229,500

1,237,700

0.67%

4.7%

4.5%

·········----

SOURCE: California Employment Development Dept.; Data analysis by OAVIO WASHBURN/ Union-Tribune
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Indicators down on
building permits,
slow job market

July 31, 2003
The
Index
of
Leading
Economic Indicators for San
Diego dropped again in June as a
sharp decrease in new building
permits overpowered an even
split between positive and negative indicators.
The index, released Wednesday
by the University of San Diego,
dropped 0.2 percent to an unad-

justed
130.8
points.
The
June
decline
marked the 14th
decrease in 15
months.
The economist tracking
the index now
forecasts
a
mixed outlook
Alan Gin
for the local
economy in the short term,
backing off a prior projection for a
rebound in the last half of 2003.
"I think what we'll see in the
next two months is sluggish
behavior from the index," said
Alan Gin, an economics professor
at USD. "I get the sense that
things are going to be relatively
flat to slightly weak in the months
ahead."
Source Code: 20030730tba
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Week in Review
TOP BUSINESS NEWS: JULY 25 - JULY 31, 2003

Economic Indicators Down Again:

San Diego's economy remains in the doldrums, based on the latest results of the Index
of Leading Economic Indicators.
The index of six components dropped by 0.2
percent in June, with fewer building permits,
reduced consumer confidence, and lower help
wanted advertising lines causing the decline.
The index that's compiled by University of
. San Die o economics professor Alan Gin has
dropped 1;i times in the last 15 months, with
· only the prior report for May showing a 0.1
percent gain. For June, the index ' s overall decline was offset by three components that rose:
local stock prices, the leading economic index
for the nation, and a decline in unemployment
insurance claims (registered as a positive).
Gin said the region's continued job loss,
including 11,000 nonfann jobs in June, is a
concern. "The outlook for the local economy
remains weak at this point," he said .

...
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KEY HIRES AND PROMOTIONS

AWARDS & RECOGNITION

(

Elaine Worzala, research director of
the Real Estate Institute at the University
of San Diego School of Business Administration, has received the 2003
Achievement Award for her "outstanding achievement in real estate research,
education, and practice at the international level" from the International Real
Estate Society. Anita Fraley has been
awarded a $6K Club Award from Big
Enough Clothes. David A. Hall, the outgoing chief of the San Diego Harbor Po'-'
lice, has been presented with the Coast
Guard Distinguished Public Service
Award.

SAN DIEGO BUSINESS
JOURNAL ·

SAN DIEGO, CA
WEEKLY
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AUG 11 2003
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KEY HIRES AND PROMOTIONS
AWARDS & RECOGNITIONS

Nora Jaeschke
has received the
California Association of Community Managers
Lifetime Achievement
Award .
Jaeschke has been
president of N.N.
Jaeschke Inc. since
1971. Rachael Ortiz has received the
Jessie De la Cruz Award from California
Rural Legal Assistance, Inc. Ortiz bas
been involved with the establishment and
expansion of Barrio Youth Center and
Community Station. Carlos and Linda
LeGerette have received the Don
Quixote Award from California Rural
Legal Assistance, Inc. They developed
Costco's business delivery program and
were the field office director and coordinator of San Diego City Schools.

BANKING AND FINANCE

Steve Devan has been named president/
CEO of Grossmont Schools Federal Credit
Union . Devan has more than 31 years of experience in the banking and credit union industry. Mary K. Westbrook has joined Landmark National Bank as vice president and
business development manager. Westbrook
has 17 years of banking experience.

CONSTRUCTION AND DESIGN

Brandt
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Welxelman

Travis Brandt has
been hired as project
engineer at Roel Construction. Brandt has
nine years of experience
in construction and previo us Iy worked fo r
Perini Building Corp.
Christopher WeixelWelter
man has joined Randall
Lamb's mechanical engineering staff as a
project manager. Weixelman has 17 years of
experience as a mechanical engineer. Jeff F.
Welter has joined Randall Lamb's mechan i-

SEP 22 2003

111111111111111111111111111111111111111111111111111111111111

cal engineering staff as a project manager.
Welter has 25 years of experience as a me- x JL
chanical engineer. Tony Machado has been ·be ••. b
appointed a project manager at Graham
Downes Architecture Inc. Machado has 10
years of experience in the industry.

EXECUTIVE SPOTLIGHT

James R. Roherty
James R. Roherty has been named
president of the Pacific Building Group,
a general contractor, tenant improvement specialist, and facilities maintenance provider. Roherty has more than
20 years of experience in the construction industry and will be responsible for
the day-to-day operations of the
company. He will concentrate on
strategic long-range planning as well as
marketing, new business development,
and overall client contract management.
Previously, he was vice president of
construction for American Assets, Inc.
for four years . He received a Bachelor' s
degree in construction from Arizona
State University and was president of
the college chapter of the Associated
General Contractors. He currently
serves as chairman of the board of
management for the Ecke Family
YMCA in Encinitas .
"As president,
Jim brings to
Pacific
Building
Group an
extraordinary
ski II set and
unprecedented
level of experience in all facets
of the construction industry,"
said Greg
Rogers,
CEO.

HIGH-TECH AND MANUFACTURING

Harvey P. White has retired from Leap
Wireless International, Inc. as CEO. White
will continue to serve on the company's board
of directors .

GOVERNMENTANDNONPROFIT

HOTELS, RESORTS,AND
RESTAURANTS

Allen Pan has been named regional manager for CKE Restaurants, which operates La
Salsa Fresh Mexican Grill restaurants. Pan
joined the company in 2000 and will oversee
La Salsa restaurants in Oceanside, Encinitas,
and Del Mar.
Durler

Fry

LAW

Lynn M. Beekman has joined Sullivan,
Wertz, McDade & Wallace, APC, where her
practice will focus on real estate and business
litigation. Previously, Beekman was with
Robbins & Keehn for 12 years. Joe Davidson,

Peter Townsend, David Marion, George
Colindres, Ray Gliner, Tom Crosbie, Sean
Southard, and Mike Pruter are heading up

Dinkin

Hobbs

Berit Nielsen Durler has joined The San
Diego Foundation as executive director of
The San Diego Charitable Real Estate Foundation . Durler is a senior executive with extensive experience in real estate development
and lending, financial management, and business development. Julie Fry has been named
to lead The San Diego Foundation's Arts &
Culture Working Group as director, Arts &
Culture Analysis and Strategy. Fry is the
former director of Arts & Business Programs
at the San Diego Performing Arts League.
Steven P. Dinkin has become president of
the San Diego Mediation Center. Dinkin follows Liz O'Brien, who resigned after 19
years. Dinkin was previously project director
for the Center for Dispute Settlement. Victoria
Hobbs has become president-elect of
Soroptimist International of the Americas.
Hobbs is a member of Soroptirnist International of San Diego and joined in 1981. Mayor
Dick Murphy has reappointed Claire Anderson, Courtney Coyle, Jeff Dunigan, Joyce
Gattas, Aida Mancillas, and Faye Russell to

the Commission for Arts and Culture. Anderson is secretary of the Balboa Theatre Arts &
Education Fund board . Coyle practices environmental litigation and natural and cultural
resource consulting at her private law practice. Dunigan is a financial consultant with
Smith Barney. Gattas is the dean of the College of Professional Studies and Fine Arts at
SDSU. Mancillas is a co-owner of Stone Paper Scissors. Russell is a partner in the law
firm of Clifford Chance.

Send People items to:
San Diego Business Journal
4909 Murphy Canyon Road
Suite 200
San Diego, CA 92123

or e-mail to sardizzone@sdbj.com

the new office of Allen Matkins Leck Gamble
& Mallory LLP in Del Mar Heights. Davidson,
Townshend, Marion, and Colindres are with
corporate securities. Gliner, Crosbie, and
Southard are with real estate. Pruter is with
tax and real estate.

MEDIA AND MARKETING

Liz DeBord has been
added as an account executive at JWalcher
Communications. Previously, DeBord was
public relations manager for BackWeb
Technologies.

DeBord

MISCELLANEOUS

Cindy Sugimura "Sugi" Randall has
joined Washington Inventory Service as vice
president of human resources. Previously,
Randall was the chief people officer with
Noodles & Co. in Colorado.

REAL ESTATE

William Ostrem has
been named vice chair
of the University of San
Die go Real Estate
Institute's Residential
Real Estate Committee.
Ostrem is president and
CEO of The EastLake
Co . Debi McSwain has
joined
RE/MAX

Ostrem

United's Escondido office as a newly licensed
real estate sales agent. Mcswain is a former
elementary school teacher. Deanne RechtAmor has been elected president of the San
Diego chapter of the Appraisal Institute.
Recht-Amor is president of The Recht and
Recht Co., Inc.
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Marketlnk

By Sonya McDowell

Castle Advertising, a fullservice
advertising
agency
Jocated in downtown San Diego,
announced the addition of two
account coordinators, Erin
Armstrong and Maybritt Nielsen.
Armstrong holds a bachelor's
degree in business administration from the University of San
Diego. She wiJl be responsible for
assisting the agency's account
executives with client services for
Vatterott CoJlege. Prior to joining
Castle, Armstrong was a creative
services intern at KSWB-TV in
San Diego.
•
Nielsen graduated from the
University of San Diego with a
bachelor's degree in communication studies. She wiJl assist ·with
client services for the northwest
and southwest regions of the
University of Phoenix. Before
joining Castle, Nielsen served as
a sales and marketing assistant
for Network Music, a division of
BMG.
Source
Code:

2003os20tib
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ONTREMOVE
Personnel moves in San Diego County
.

'

Castle Advertising has hired Erin Armstrongand
Maybritt Nielsen as account coordinators. Arm-

strong graduated from USD with a degree in
business administration and ielsen graduated
from USD with a degree in communication stud-

.
1es.

-

Brehm has named KevinA. c__.. as vice president of planning and acquisition and Shelly
as the new controller. Canning will oversee land
acquisition, project entitlement and governmental relations. He was previously vice president
and managing principal of Culbertson, Adams &
Associates. Minegar was previously a controller
with TrizecHahn Development
·Send items for this column to: Darlene M. Alilain, On the
Move, The San Diego Union-Tribune, P.O. Box 120191,
San Diego, CA 92112-0191, ore-mail them to
darlene.alilain@uniontrib.com.
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POLICE GOALS G o H IGH-T ECH
Bob Briggs finds Qualcomm job keeps himfrom San Diego Reserves

A

s vice
global business relations and operations for
Qualcomm Internet Services, Bob Briggs, 36, spends much of his
time traveling the world. That's quite a change for a former San Diego
Police Department reserve officer.
In college, Briggs thought he would have a career in law enforcement. He attained a bachelor of arts degree in economics from the
University of San Die o and a master's in business administration from
the University of California at Irvine.
Upon graduation he began a career in finance in the cellular products division of Hughes Network Systems. At the same time he was a
reserve officer. Recently Briggs had to give up the police involvement. "I don' t have the time
now," he explains. "As the career expanded and changed, I could not support both."
As the top business development executive for QIS , Briggs oversees all contract negotiations
with wireless operators, frequently acting as the chief negotiator. Briggs also oversees the dayto-day business operations, including technical division's support and business systems, and he
sits on the board of the joint venture Unicom BREW Technical Services.
Briggs considers his professional status his highest accomplishment. He has attained a position of responsibility at a leading high-tech company without the high-tech background of many
Qualcomm employees.
Any spare time Briggs has is spent with his family and in keeping himself in shape. The
father of 4-year-old Kristiana and 2-year-old Bobby, Briggs spends much time with his wife,
Susan, taking the kids to the beach and church activities. Family vacations are spent in Durango,
Colo. Briggs has participated in two marathons and completed more than five triathlons.
To wind down, Briggs spends each evening perusing the comics in the daily paper.
-
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Coronado's Dr. Chuck Eaton;
followed in father's footsteps
By Jack Williams

six-week summer sailing class
in Sabots.
"Chuck was so excited by
For Dr. Chuck Eaton, open- how much his son had
ing a medical practice in Coro- learned," said Jon Rogers, the
nado seemed part of a natural boy's coach. "To see another
generation jump into a Sabot,
evolution.
and maybe someday be as
As a boy, he
good as he was, was just a very
had accompaexciting thing. You could see
nied his father,
the joy in his (Dr. Eaton's)
Dr. Charles H.
face."
Eaton, on visDr. Eaton, a Coronado naits to patients
tive, graduated from Coronado
at Coronado
High School in 1975. He earned
Hospital. As a
bachelor's
and master's destudent at the Dr. Chuck
grees in business administraUniversity of Eaton
tion at USD but decided mediSan Diego, he
had volunteered in the hospi- cine was his first love, Brown
said.
tal's emerg__ency room.
After completing medical
Years later, with a medical
school at Saint Louis Universidegree from Saint Louis Unity he served as a resident at
versity, Dr. Eaton returned to
the school's medical center and
his hometown to practice mediat Cardinal Glennon Children's
cine and, eventually, serve as
Hospital. He specialized in inchief of staff at Coronado Hosternal medicine and pediatrics
pital.
and received a Most OutstandHe died Thursday at Santa
ing Resident award in internal
Catalina Island, where he had
medicine.
been vacationing with his famiDr. Eaton met his future
ly aboard his yacht, Playseabo.
wife, Trish Zickel, while attendHe was 45.
ing medical school. They were
married in 1992 and settled in
The cause of death, believed
Brentwood, Mo. In 1994, they
to be a heart attack, has not
moved to Coronado, where Dr.
been determined, said Anne
Eaton began private practice.
Brown, a sister.
Beginning in the late 1990s,
Well-known in Coronado
he served two years as chief of
sailing circles, Dr. Eaton exstaff at Coronado Hospital,
celled in competitions involving
where he challenged the status
Pacific Class sloops. He won
quo and achieved a reputation
several PC Nationals off the
for dedicating himself to patient
San Diego coast before attendcare.
ing medical school, Brown said.
"He was always looking for
Before graduating to PC
ways to improve the way things
sloops, Dr. Eaton sailed Sabotwere done," said Dr. John Kerclass sailboats beginning in his
ley, a colleague at Coronado
early teens. His 8-year-old son,
Hospital who had known Dr.
Chuckie, recently completed a
Eaton since the latter's days as
STAFF WRITER

an emergency room volunteer.
"He was always interested in
learning,'' Kerley said. "And he
could sometimes be a burr in
the saddle. If he saw something
that he thought needed to be
fixed, he wouldn't leave it alone
until it was."
Family members and colleagues said Dr. Eaton made
house calls and personal sacrifices in his schedule to accommodate patients.
At his Coronado High alma
mater, he organized physical
examinations for athletes and
arranged for the donation of an
echocardiogram machine. He
also supported the school foundation, Kerley said.
"He was genuine," his wife
said. "He was giving. He did
things behind the .scenes to
help so many people. He didn't
miss a beat He always just did
the right thing."
Dr. Eaton's father, who practiced internal medicine in Coronado for 34 years, died in 1990.
His mother, Jeannette, died in
1983. His stepmother, Jane Eaton, died in July.
Survivors include his wife,
Trish; sons, Chuckie, 8, and
P J., 4; and sisters, Anne Brown
of Los Angeles, Peggy Brown
of Portland, Ore., and Elaine
Goldberg of Columbia, Md.
Services are scheduled for 4
p.m. today at Coronado Yacht
Club. Donations are suggested
to Eaton Children Fund, in care
of First National Bank of Coronado, 1190 Orange Ave., Coronado, CA 92118.
Jack Williams: (619) 542-4587;
jack.williams@uniontrib.com
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Rancho Bernardo News Journal, August 14, 2003

Joseph R. Prast, a student at the
Universi of San Die o, was selected
for Mortar Boar , a national honor
society recognizing students for outstanding achievements in scholarship,
leadership and service. ·
The Poway resident, who will be a
senior this fall, is majoring in accounting and business economics.
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Kroc gives sculpture
to institute at USD

• VISUAL ART: "Cardinal Seduto"

stands 8 feet 4 inches tall. Now,
Giacomo Manzu's sculpture in bronze
resides on the Universityof San Diego
campus - a gift from Joan B. Kroc. It
overlooks Mission Bay, within the
Garden of the Sea outside the facility
that bears her name: the Joan B. Kroc
Institute for Peace and Justice.
Though lhe artist proclaimed himself lo be an atheist and a communisL
he became widely known in his native
Italy for church commissions, including the Holy Doors of SL. Peter's Basilica in Rome commissioned by Pope
John XXIII. Manzu lived from 1908 to
1991. His sculptures have also been a
staple of exhibitions at the Tasende
Gallery in La Jolla.
Dr. Joyce Neu, executive director of
the institute, says of the newly gifted
sculpture: 'The sculpture of the cardinal, whose robes appear to sway in the
breeze, looks as if it has always belonged here overlooking the bay."

- Robert Pincus
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RSF resident gives famed sculpture to USD's Peace Institute
The bronze sculpture of a
seated cardinal by famed Italian
artist Giacomo Manzu has a new
home at the UniversilY of San
•
Die g o's
Joan
B.
Kroc Institute
for
Peace &
Justice.
The 8foot-4-inch
"Cardinale
Seduto"
was a gift
from Mrs .
Joan
B.
Kroc.
It
"Cardinale
will sit in
Seduto"
the institute's "Garden of the Sea" overlooking Mission Bay and the
Pacific Ocean. The garden is open
to the public daily at no charge.

"I am pleased to offer this
sculpture of a seated cardinal to
USD, an institution of Catholic
higher education," Kroc said.
"Manzu used his artistry to create
a contemplative piece that people
of all faiths can enjoy. It will be
right at home at the Institute for
Peace & Justice."
''This gift to USD represents
one of the largest donations of art
the university has ever received,"
said USD president Mary E.
Lyons. "We are very appreciative
of this wonderful donation from
Joan Kroc:•
Added Dr. Joyce Neu, executive director of the institute, ''The
sculpture of the cardinal, whose
robes appear to sway in the ocean
breeze, looks as if it has always
belonged here overlooking the
bay. Joan Kroc continues to amaze
us with her generosity and pro-

found commitment to making the
world a more beautiful and
peaceful place."
Manzu was a leading artist
of Italian sculpture who lived
from 1908-1991 , creating the
Holy Doors of St. Peter's Basilica
in Rome and many other wonderful works.
The Joan B. Kroc Institute
for Peace & Justice seeks to foster peace, cultivate justice, and
create a safer world through education, research, and peacemaking activities. The Institute offers
programs that advance scholarship and practice in conflict resolution and human rights. Drawing
upon Catholic social teaching that
sees peace as inseparable from
justice, the Institute acts to prevent and resolve conflicts that
threaten local , national and international peace.
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The Southern Cross, September 11 , 2003

Sculpture Given to USD
ALCALA PARK - Joan B. Kroc, who has
become a primary benefactor of the. University of
San Diego, recently donated a bronze sculpture
oT a seated cardinal by famed Italian artist Giacomo Manzu.
The 8-foot-4-inch "Cardinale Seduto" will sit in
the "Garden of the Sea" overlooking Mission Bay
and the Pacific Ocean at the Joan B. Kroc Institute for Peace and Justice. The garden is open to
the public daily at no charge.
"Manzu used his artistry to create a contemplative piece that people of all faiths can enjoy,"
Kroc said. "It will be right at home at the Institute
for Peace and Justice."
"Joan Kroc continues to amaze us with her generosity and profound commitment to making the
world a more beautiful and peaceful place," said
Dr. Joyce Neu, executive director of the institute.
Manzu was a leading Italian artist who lived
from 1908-1991 . He created the Holy Doors of
St. Peter's Basilica in Rome.
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Bells, prayers and patriotic songs
will resbund across county
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. San Diego County residents
will mark the second anniversary of the terror attacks today
with community, civic and religious programs,
Among today's events:
. Membersof the city of San
Diego s public safety agencies
will gather for a remembrance
from _6:45 to 7:15 am., San Diego Fire Station 1, 1222 First
Ave. There will be a color
guard, tolling of the bells and
words from Assistant fire Chief
Augie Ghio, police Chief William
Lansdowne and Chaplain
Micky Stonier.
The Carlsbad Fire Department has invited residents to
visit their local station between
8 a.m. and 5 p.m. The fire
stations are: Station 1, 1275
Carlsbad Village Drive· Station
2, 1906 Arena] Road; Station 3,
3701 Catalina Drive; Station 4.
6885 Batiquitos Drive; Station
5, 2540 Orion Way; and Station
6, 3131 Levante St A p1aque
dedicated to those who lost
their lives can be seen at Sta-

tion 5, near the flagpole.
The Interreligious Council
of San Diego will be host for an
interfaith "Service of Hope and
Unity" at 8:30 am. at Embarcadero Park South in downtown
San Diego.
The San Diego Blood Bank
will hold its Patriots Day Blood
Drive from 9 am. to 3 p.m. in
Balboa Park's Hall of Champions. Anyone 17 or older and in
good general health may give
blood. All donors will receive a
Patriots T-shirt The SweetAdelines Chorus will perform patriotic songs beginning at 9:30
am. Information: (800) 4MYSDBB.

A remembrance program
will begin at 10 a.m. at La Mesa's Fire Station 12, 8844 Dallas
St
I
A silent tribute will take
place at 10:30 am. at Powerhouse Park, 1658 Coast Blvd.,
Del Mar. Local artist Barbara
Krystoff-Scott and her husband, Vern Scott, will oversee
the placement of more than
3,000 small American flags to
mark the anniversary. More in-

formation is available by calling
the Del Mar Chamber of Commerce, which is sponsoring the
event, at (858) 755-4844.
Fallbrook residents will
gather for "Fallbrook Remembers 911," from 11 a.m. to noon
at Village Square at Main and
Alvarado streets. The event will
have a patriotic theme featuring
bells, music and speakers.
More information is available
by calling retired Marine Col.
Rufus Bowers at (760)
728-1692.
Chula Vista firefighters will
dedicate a memorial to :firefighters killed in the attack on
the World Trade Center at
11:30 am. outside the new Fire
Station 7. The station, at 1640
Santa Venetia in the Otay
Ranch community, also will be
dedicated today.
A community gathering is
scheduled for 11:50 a.m. at the
fountain of the Joan B. Kroc
Institute for Peace and Justice
on th University of San Die
campus. It will include a silent
vigil and prayer for peace. A
Mass will follow at 12:10 p.m. in
Founders Hall. Information:
(619) 260-4735.
Mayor Dick Murphy will
lead a ceremony at 12:15 p.m. a
the San Diego Concourse, 202

aownwwn. 1 ne mayor
has asked that all flags at ci
facilities be flown at half-staff
for the day.
A memorial service, concert and barbecue will be held
to celebrate freedom and remember those who lost their
lives, from 5:30 to 8:30 p.m.,
Villa La Jolla Park, Villa Mallorca and Via Marin. The Gerald
Nolan Toby Ahrens Quartet
will perform. The La Jolla Village Community Association,
Golden Triangle Lions Club
and City Councilman Scott Peters are co-sponsors.
Grossmont Union High
School District will show a student-made 9/11 video at the
school board's regular meeting, which will begin at 5:45
p.m. at the East County Regional Education Center, 924 E.
Main St, El Cajon. The meeting will openwith the Pledge of
Allegiance led by members of
the El Cajon Valley High
School's fire sciepce/EMT program.
Military personnel and
their families are invited to attend a service of remembrance
and thanksgiving at St Mary'sin-the-Valley Episcopal Church
on San Vicente Road between
11th and 12th streets in Ramona. The program will begin at 6
p.m. with a barbecue dinner.
The service will follow at 7. Dinner reservations are suggested.
Call (760) 789-0890, ext. 1.
e of remembrance
· begin at 7 p.m. at
by-the-Sea Episcopal Church, 1050 Thomas Ave.,
Pacific Beach. Information:
(858) 273-3022.
A candlelight peace vigil
will start at 7 p.m. at the Federal
Building, Front Street and
Broadway, downtown San Diego. The San Diego Coalition for •
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Peace and Justice, which is organizing the vigil, asks people
to bring candles.
''9/11 Second Anniversary
Service of Remembrance" will
begin at 7 p.m. at Faith Lutheran Church, 700 E. Bobier
Drive, Vista. A barbecue will be
served from 5 to 6:45 p.m. in
the church patio area. Donations will be accepted to benefit
The Disaster Relief Fund of Lutheran World Relief. More information is available by calling

(760) 724-7700.
South Bay Pentecostal
Church will offer a "Tribute to
9/11" service, 7 to 9 p.m., 395 D
St, Chula Vista. For more information, call (619) 585-0600.
Unity Way Church will
hold a prayer service from 7:30
to 8:30 p.m. at 171 Unity Way,
Vista. More information is available by calling (760) 726-1224.
Additionally, on Saturday at
6.30 p.m., a "Walk of Remembrance" will be held at Lemon
Avenue Elementary School,
8787 Lemon Ave., La Mesa.
Among the speakers will be a
firefighter who was at ground
zero and a person who was on
the 64th floor of the south tower of the World Trade Center
during the attacks.
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Eventscountywide
to mark anniversary
of Sept. 11 attacks
UNION-TRIBUNE

The second anniversary of
the Sept. 11 terror attacks will
be marked in San Diego County with community, civic and
religious programs.
Here are some events that
are planned:
University of San Diego
students will celebrate a Mass
for peace at 9 p.m. tonight,
Founders Chapel in Founders
Hall on campus.
The Interreligious Council
of San Diego will host an interfaith "Service of Hope and Unity" at 8:30 a.m. tomorrow at
Embarcadero Park South in
downtown San Diego.
A silent tribute will take
place at 10:30 a.m. tomorrow at
Powerhouse Park, 1658 Coast
Blvd., Del Mar. Local artist Barbara Krystoff-Scott and her husband, Vern Scott, will oversee
the placement of more than
3,000 small American flags to
mark the anniversary. For information, call the Del Mar
Chamber of Commerce, which
is sponsoring the event, at
(858) 755-4844.
Residents will gather for
"Fallbrook Remembers 911,"
from 11 am. to noon tomorrow
at Village Square at Main and
Alvarado streets in Fallbrook. It
will have a patriotic theme featuring bells, music and speakers. For more information call
retired Marine Col. Rufus Bowers at (760) 728-1692.
A community gathering is
scheduled for 11:50 a.m. tomorrow at the fountain of the Joan
B. Kroc Institute for Peace and
Justice on the University of San
Diego campus. It will include a
silent vigil and prayer for peace.
A Mass will follow at 12:10 p.m.
in Founders Hall. Information:
(619) 260-4735.

Mayor Dick Murphy will
lead a ceremony at 12:15 p.m.
tomorrow at the San Diego
Concourse, 202 C St. downtown. The mayor has also
asked for all flags at city facilities to be flown at half-staff for
the day.
Military personnel and
their families are invited to attend a service of remembrance
and thanksgiving tomorrow at
St. Mary's-in-the-Valley Episcopal Church on San Vicente
Road between 11th and 12th
streets in Ramona. The program will begin at 6 p.m. with a
barbecue dinner. The service
will follow at 7. Dinner reservations are suggested. Call (760)
789-0890, Ext. 1.
A service of remembrance
and hope will begin at 7 p.m.
tomorrow at St. Andrew's bythe-Sea Episcopal Church, 1050
Thomas Ave., Pacific Beach. Information: (858) 273-3022.
A candlelight peace vigil
will start at 7 p.m. tomorrow at
the Federal Building, Front
Street and Broadway, downtown San Diego. The San Diego Coalition for Peace and Justice, which is organizing the
vigil, asks people to bring candies.
"9/11 Second Anniversary
Service of Remembrance" will
begin at 7 p.m. tomorrow at
Faith Lutheran Church, 700 E.
Bobier Drive, Vista A barbecue
will be served from 5 to 6:45
p.m. in the church patio area
Donations will be accepted to
benefit The Disaster Relief
Fund of Lutheran World Relief.
Information: (760) 724-7700.
Unity Way Church will
hold a prayer service from 7:30
to 8:30 p.m. tomorrow at 171
Unity Way, Vista. Information:
(760) 726-1224.
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Local Scene
Gandhi Nonviolence Award

Eight individuals and organizations in San Diego
County will be honored for their dedicatio.n to the
struggle against youth violence at an awards ceremony
on Sept. 27 at the University of San Diego. The Gandhi
Nonviolence Award for 2003 will be given to this
year's recipients at 5:30 p.m. at the Joan B. Kroc
Institute for Peace and Justice, on the USD campus.
The Tariq Kharnisa Foundation, a nonprofit organization dedicated to combating youth violence through
education, hosts the sixth annual event.
The recent shooting death of 14-year-old Evan
Nash, a Tariq Kharnisa Foundation "Circle of Peace"
youth advisory council founding member, highlights
the ongoing need for a commitment to peace by everyone, according to foundation founder Azim Kharnisa
"As we have done with my son Tariq's death, and as
our Gandhi Award recipients have also done, let us
take the tragedy of violence and let it propel us all to do
good in the world, to work together and personally
pledge as Evan did to fight for peace;' Khamisa said in
a prepared statement. "This group of dedicated men,
women and youth is willing to risk it all for the sake of
our children. We celebrate their success and we are
proud to call attention to their important work on this
day."
This year's winners include Viejas Enterprises, in
the business category; San Diego City Attorney Casey
Gwinn, an individual; San Diego Restorative Justice
Mediation Program Director Pearl Hartz, the organization as a community leader; Melissa Janak, education; Father Joe Carroll, the faith community; KPBS,
media; and Zachary Pesavento, 12, and Jill Hanna, 18,
both in the youth category. Source Code: 20030922tlh
By Daily Transcript staff writers
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Amy Kaina, Kate Tobin and AmandaErnst.·
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Editor's note: Two months
ago, we invited teens entering
college to send in their questions about college life to our
three experts:
• Amanda Ernst, a 2001
graduate of Westhill High
School in Stamford, a junior at
Boston University majoring in
magazine journahsm and nnnoring in English, and a summer
intern in the featu res department
at The Advocate.
• Amy Kaina, a 2000 graduate of
Greenwich High School, a senior at
the University of San Diego majoring
in business administration with an
emphasis on finance, and an advice-giving
teen to the Hey, Cherie! column for four
years.
• Kate Tobin, a 2000 graduate of Westhill High
School and a senior at New York University majoring in journalism and minoring in creative writing, who
is spending her second summer as an intern in the features
department at The Advocate.

•

By Amanda Ernst, Amy
Kaina and Kate Tobin
SPECIAL CORRESPONDENTS

Dear Amanda, Amy and Kate,
I have two questions for you:
1. How do I know if my roommate will be
cool based only on what my school has told
me about him?
2. How can I get into the classes that I want
by going to a big university?

- Scott Anderson of Greenwich,
University ofArizona
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Dear Scott,

Both very important questions. Read on ...
Question No. 1:
Generally universities give you the bare
minimum about your future roommate(s):
their name, hometown and phone number.
The rest, as they say, is up to you. Call yolll'.
roommate(s) and introduce yourself as soon
as you have their number. If you're nervous
or the conversation falters, discuss what
you're planning to bring and ask them the
same. Remember, you've got a lot to learn
about each other and you can't do it all at
once. Don't hesitate to ask who will be dropping them off at school, and maybe suggest
you all go out for a meal that first day. Bigger groups generally make for less awkward
pauses.
On the off chance that your school only
gives you an e-mail address, use that in the
same way and send your "digits."
-Amy and Kate
Scott, remember that most people have a
few awkward (and maybe embarrassing)
experiences with their first roommate lust
try to make the best of whatever situation
you are stuck in, and if it gets really bad, ask
for a room transfer.
-Amanda
Question No. 2:
At most universities, your first semester
schedule is created for you. Be prepared for
classes at times you would not have chosen
for yourself (i.e., first thing in the morning).
Fill out any questionnaires your school sends
you during the summer, such as ones pertaining to your preferred class time and anticipated major (they might put you in an
introductory class). You'll take some required
or "core" curriculum classes such as math, science, language and writing workshop. If it
seems like you're repeating high school, you
are. Your school just wants to make sure you're
prepared for the new subject matter your major
and minor will introduce you to, instead ofjust
throwing you into the mix. It really is better
that way, trust us.
Make sure you know who your adviser is
and what his office hours are so you can contact him if you have a problem, or just want
to chat about future courseloads.
-Amy and Kate

Dear Amanda, Amy and Kate,
I'm worried about being away from my
friends and family for a long time, especially as most of my friends are scattering to
schools across the country. Do you have any
tips on how to deal with homesickness and
keeping in touch?
- Sharon Freund/kh of Stamford,
Manhattanville College
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Dear Sharon,

Getting a cell phone with a good calling

plan, like free nights and weekends; is a
great way to ensure that friends and
family are only a phone call away.
Since you 're staying relatively
close to home, you can always
visit family on the weekends, and see friends
when they return
for breaks.
-Amy
Start a mass email with your friends from home. Write
updates about your life, attach pictures and
encourage them to do the same. When you 're
home for breaks, make sure you spend quality time with all the people who are important to you.
·
-Amanda
Homesickness largely takes care of itself,
if you get out there, meet people and give
yourself time to adjust to new experiences.
My first month at school I called my Dad
almost every day to check in with him and
tell him what I was u to. Then, my calls just
started to dwindle off until one day he called
me because we hadn't spoken in a few days
and he thought something was wrong. That
was when I knew I was happy at my school.
-Kate

Dear Amanda, Amy and Kate,
I'm planning on attending Norwalk Community College in the fall. Do you think I
will be getting the same quality education
that I would f10m a first- or second-tier
school? How do I know if NCC is right for
me? Also, should I think about getting a job?
- Mellisa Luhman of Greenwich,
Norwalk Community College

Dear Mellisa,
Your college education is what
you make of it. If you work hard
and score a 4.0 in your classes at
NCC, then you will be in a great
position to land a top-notch job
upon graduation. However, after
awhile, if you feel like the school
is not challenging enough for
you, or the professors or other
students are not what you expected, look into transferring. It is
never too late to apply and start
at another college, even a fouryear program. Make the most of
NCC but never settle for anything less than what you wanted
to get out of the experience. If
you are dissatisfied, consult an
adviser and ask for help applying to bigger schools.
-Amanda and Kate

Whether you should get a job
depends on a few factors. If you
are paying for college yourself,
with or without student loans, I
suggest you get a part-time job.

Many colleges offer jobs on campus that are usually reserved for
students who show financial
need. If you want to get a job for
spending money, I'd suggest you
wait and see how heavy your
workload is. Remember, school
comes first.
-Amy _

Dear Amanda, Amy and Kate,

How can I make living in a
triple with two other girls trouble-free? What should I share
with my roommates?

- Jessica Haraguchi of
Greenwich, Hofstra University

Dear Jessica,

Having lived in a triple my
freshman year, I suggest being
open-minded. You will be lacking closet space, personal privacy and phone time; basically
everything you have taken for
granted living at home. Spending
time with your roommates is crucial during the first couple of
weeks. It's important to feel
comfortable around them, so
make sure your feelings and
ideas are expressed. Get in contact with your roommates before
the move-in date with either a
phone call or e-mail. You should
all agree on what to bring and buy
for the dorm room. Remember,

you can always go shopping for
items during the first week
mstead of bringing them to
school. The first night the three
of you should bring up issues
,uc_h as cleaning,
closet space,
4-isitors, mommg shower time
and lights out. Make sure you all
agreeon these topics. If it's not
discussed early on, it will be
harder to deal with during the
year, believe me! Good luck.

-Amy

Aah, sharing. You thought you
were done with it in kindergarten, but alas, no. The easiest
way to keep from commencing
with the hitting, biting and talkingin weird voices ("not my prec10ussss ! give 1t to me ...") is by
establishing boundaries early on.
Try "sure, feel free to borrow
one of my CDs w,henever but I
can't stand it when peopie use
my makeup."Or, if you 're computer 1s dear to you or you paid
a lot for your particular brand of
shampoo, tell your roomies that
it's "hands-off" for those items.
Saying it ahead of time is a lot
better than screaming it later.

-Kate

104

School of Law

DAILY TRANSCRIPT
SAN DIEGO, CA
FRIDAY
15,000
SEP 19 2003

Local Scene
USO law school celebrates 50 years

The University of San Diego School of Law on Sept.
30 will inaugurate an 18-month celebration of its 50th
anniversary. The law school will welcome·hundreds of
alumni and other guests to The Joan B. Kroc Institute
for Peace and Justice on the USD campus for the event.
After a 5 p_.m. reception, a historical program featuring remarks by key law school faculty and alumni,
including USD President Mary E. Lyons and Dean
Daniel B. Rodriguez, will start at 6 p.m. Thomas J.
Fanning, who served as dean pro tempore of the law
school at the time of its founding, will be presented
with a special gift during the program in honor of his
role in launching the law school.
Several other events in connection with the 50th
anniversary celebration will be held during the 200304 academic year.
In early 2004, Justice John Paul Stevens and Justice
Antonin Scalia of the U.S. Supreme Court will visit the
law school for two separate events.
The law school will bring alumni and friends to the
campus for its 50th anniversary celebration on April
23, 24 and 25, 2004. The weekend will feature a variety
of events including class reunions, continuing legal
education and a 50th anniversary gala dinner. Other
events will be announced.
The first law classes started in April 1954 under the
direction of Fanning, now 96, and Father James T.
Booth, Regent. In 1958, the law school graduated its
first class of eight men, with the following year's graduating class including Mary E. Harvey, USD's first
female law graduate. In 1959, the law school was
accredited by the State Bar of California, and in 1961,
gained accreditation from the American Bar
Association. The law school in 1966 gained admission
to the Association of American Law Schools. Source

Code: 20030918tli
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LocalScene
USD law school celebrates 50 years

The Universi of San Die School of Law will
kick off celebrations for its 50th anniversary on Sept.
30.
A reception starts at 5 p.m. at the Joan B. Kroc
Institute for Peace and Justice on the USD campus. A
ceremony and short historical program starts at 6 p.m.
USD President Mary E. Lyons and Law School
Dean Daniel Rodriguez will be presenting a commemorative medal and gift to Thomas J. Fanning,
96. He was the first dean of the law school from 1954
to 1955. Several other events in connection with the
50th anniversary celebration will be held during the
2003-04 academic year. The law school will bring
alumni and friends to the ·c ampus for its 50th
anniversary celebration on April 23, 24 and 24.
USD is located at 5998 Alcala Park in San Diego.
Source Code: 20030929tlj
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At center of recall fray, a maverick court
The Ninth Circuit Court of Appeals has
often upset status quo with liberal rulings.
By Warren Richey

Staff writer of The Christian Science Monitor

The federal appeals
court at the center of California's
recall election dispute is no
stranger to judicial fireworks.
Last year, the San Franciscobased Ninth US Circuit Court of
Appeals sparked a nationwide
outcry when it struck down as
unconstitutional the phrase "one
nation, under God" in the Pledge
of Allegiance.
On Monday, a three-judge
panel of the Ninth Circuit touched
off a similar storm among conservatives and Republicans in
California when it postponed the
WASHINGTON -

state's Oct. 7 recall election because of concerns about punchcard ballots. The precedent for
the ruling: the US Supreme
Court's controversial decision in
Bush v. Gore, a ruling the high
court said should never be applied in any other case.
Legal experts familiar with the
inner workings of the Ninth Circuit say the court's maverick and, at times, defiant - posture illustrates the extent to which lt
has become a bastion of liberal
judicial thought operating in the
shadow of a conservative US
Supreme Court.
And that, these analysts say,

can be an explosive mix.
"The Ninth Circuit has a number of very strong-willed liberal
judges. They are people who are
willing to push the envelope when
they see the appropriate case,"
says Michael Ramsey, a professor
at the University of San Diego
School of Law.
Relationship between courts

The Supreme Court has enormous power to set the nation's
judicial agenda by virtue of its authority to overrule all other federal court decisions. But the
highest court has no direct control over the outlook and philosophy of individual federal judges
and federal appeals-court judges,
who - like the justices themselves
- are appointed for life.
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Judges are bound to follow the
legal precedents established by
the Supreme Court, analysts say,
but those precedents often leave
considerable room for lower
court judges to maneuver.
"It is not :flouting direct
Supreme Court admonitions so
much as taking Supreme Court
language and reasoning and running with it in directions that have
some surface analytic plausibility,
but which we all know five justices of the Supreme Court would
never agree with," says Vikram
Amar, a law professor at the University of California's Hastings
College of Law in San Francisco. ·
"The 'one nation, under God' case
is an example of that," he says,
"and this ICalifornia recall) case
may be an example of that too."

In the "one nation, under God"
case, the full appeals court reconsidered the initial ruling of a
three-judge panel of the Ninth
Circuit. To the surprise of many
conservative analysts, the court
upheld the earlier ruling. The
Supreme Court is now considering whether to include that case
in its upcoming term.
In the California recall case, at
time of writing it was unclear
whether a full, "en bane" panel of
11 judges from the Ninih Circuit
would rehear the case. Should
the Ninth Circuit take up the case
and reverse the three-Judge
panel, analysts say it is highly unlikely the Supreme Court would
become involved.
But if the Ninth Circuit follows

Continued

on next page

the same path as in the "one nation, under God" case and upholds the recall decision, analysts
say the chances are better that the
Justices will take up the case.
Critics say the differences between the courts are often due to
politics. Of the 26 active Judges
on the Ninth Circuit, 17 were appointed by Democratic presidents, and nine by Republicans.
At the US Supreme Court,
seven of the nine Justices were appointed by Republican presidents. 1n addition. the two Justices appointed by President
Clinton, a Democrat, are considered more moderate than liberal.

Rate of being overturned

(

While the Ninth Circuit has a
reputation for being the most
overruled appeals court in the
country, legal analysts say the
more important measure of
performance is how often the
court is overturned nnanJmnusly
by the Supreme Court. In other
words, how often the high court's
more liberal Justices reject the
Ninth Circuit's reasoning.
"There is no shame in being
reversed, but if a court starts getting unanimous reversals or
summary reversals in very many
cases, that ought to raise a red

flag," says Mr. Ramsey.
Last term, the court unanimously reversed three Ninth Circuit cases and summarily reversed without opposition at least
three others. A year earlier, eight
were reversed unanimously.
Arthur Hellman, a law ·professor at the University of Pittsburgh, cites a Ninth Circuit case
overturned in 2002. The case involved a federal law used by the
Oakland Housing Authority to
evict tenants whose relatives or
associates had committed crimes
on housing-authority property.
The full Ninth Circuit blocked the
j;victions, ruling that Congress
didn't intend for the law to lead to
the eviction of "innocent'' tenants
who knew nothing about crimes
committed by others.
The Supreme Court reached
the opposite conclusion, saying
Congress had directly spoken on
the question at hand. "That tells
you something about the gulf between those two courts," Mr. Hellman says. "Not one justice on the
Supreme Court thought the Ninth
CircUit was right."

Last tenn, the US
Supreme Court
unanimously .
reversed three Ninth
Circuit cases.
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RECALL ELECTION

Time constraints will weigh on federal judges
By LAURA MALLGREN
The Daily Transcript

SAN DIEGO - Local law professors weighed in Monday on one
of the most closely watched
federal court cases in recent
California history.
Eleven federal court judges of
the San Francisco-based U.S.
Court of Appeals, Ninth Circuit
heard oral arguments both for and
against holding the recall election
on Oct. 7 during a 70-minute
hearing on Sept. 22.
"They're going to need to come
up with a decision fairly soon,"
said Glenn Smith, a constitutional
law professor at California
Western School of Law. "They've
got the offsetting pressure of
doing a good job because there's
going to be a lot of observers
closely examining their decision.
On one hand they want to be
timely, on the other hand, they
want to be persuasive and measured in
approach. The
outcome that everybody cares
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about is the decision."
The 11 judges will decide
whether to reverse a decision
made last week by three appellate
court judges to stop the election as
scheduled.
At issue are punch-card ballots
that are still used in six counties including San Diego - by approximately 44 percent of the electorate, according to plaintiffs that
filed a lawsuit against the state to
stop the Oct. 7 election. The state
has deemed the punch-card ballot
is obsolete and should be replaced.
Acceptable ballots include computer touch · screen systems,
optical scan systems and Datavote
punch-card systems.
Groups that sought to have the
election stopped contend punch-

card ballots are error-prone, comparing them to those used in the
voting fiasco in Florida during the
2000 presidential election. They
asserted that the use of punchcard ballots means up to 40,000
voters' votes won't be counted.
The plaintiffs based their
request in part on the Bush v.
Gore case.
.
The state of California's defense
argued that the state never said
the ballots were error-prone, only
obsolete.
"I thought the three-judge panel
was incorrect in its interpretation
of Bush v. Gore as a precedent
authorizing them ·t o invalidate the
October election," said Larry
Alexander, a constitutional law
professor at the University of San
Diego School of Law. "That was, I
think, a completely mistaken
reading of Bush v. Gore."
There 1are a number of differences between that case, which

-A- See Recall
on IOA
.

Re.call ,- - - - - - - - - - - Continued.from Page 1A

cen ered in part on recounting
ballots in several counties, and
California's recall election. "Here's
what Bush v. Gore did not say:
Having different voting machines
in different counties is unconstitutional," Alexander said.
When the 11 federal judges will
make a decision remains unclear.
The decision could be appealed to
the U.S. Supreme Court.
The
Southwest
Voter
Registration Education Project,
Southern Christian Leadership
Conference of Greater Los
Angeles and National Association
for the Advancement of Colored
People are among plaintiffs in the
lawsuit, filed against California
Secretary of State Kevin Shelley.
Laurence Tribe and Mark
Rosenbaum represented the
American Civil Liberties Union,
which represents the plaintiffs in
this case. Deputy Attorney
General Douglas Woods argued
for the state. Charles Diamond, a
lawyer for an intervener in the
case, Ted Costa and the pro-recall
group Peoples Advocate,. also
argued against the plaintiffs.
Lawyers were given a limited
time to speak.
"I think that the judges collectively did a good job of exposing
weaknesses on both sides,"
California Western's professor
Smith said. "The plaintiffs are
asking for an extraordinary judicial involvement - to have

unelected judges come in on the
eve of election is a large requirement. It seems to me they need to
convince the en bancjudges (that)
there is a definite and unacc.eptable risk of injury to voters in
order to persu3.9e them."
The state's defense argued that
the plaintiffs' assertions are speculation.
Counties where punch-card
ballots are used typically are
urban and have a large minority
proportion, according to the
plaintiffs. It's these voters who
would be shortchanged in the
election process. Plaintiffs based
their assertions on a study that
looked at the 2000 election.
"The evidentiary basis hurt the
plaintiffs, I think; Smith said.
"The plaintiffs mainly rely on a
statistical study that, like all statistical studies, has limitations."
It makes it ·a more worthy
subject of judicial remedy if,
under legal precedents, it can be
characterized as minority voting
right deprivations.
Judges were exploring weaknesses in both side's arguments,
according to Smith.
"If you push any principle too
far it breaks down," he said.
"Both sides have a point if you
push them too far they become
unpersuasive. That's why sometimes deciding a case isn't as
much deciding who's right than

-

deciding which side has the
fewer problems, or is less wrong.
That's where looking at the limitations of each side's arguments
fits in."
David Steinberg, a law professor
at Thomas Jefferson School of
Law, said the three-judge court
concluded one part of the state
uses electronic ballots, giving
them the advantage over voters
using punch-card ballots. He
summarized their argument: "For
one part of the state to use electronic voting, which is more accurate, and the other part of the state
to use punch-card ballots, violated
the equal protection clause of the
14th amendment to the U.S.
Constitution," he said "The
problem with that decision is it's
unprecedented and makes no
sense as a matter of public policy."
Punch-card ballots ·have been
used for decades.
"How was Gov. Davis elected?
By punch-card ballots," he said.
"When did they suddenly become
unconstitutional?"
Steinberg said he thought the
judges would reverse the earlier
ruling. On the other hand: "If they
affirm a decision that shows so
little respect for the democratic
process and for state's rights, it is
going to be very offensive to some
members of the court."
laura.mallgren@sddt.com
Source Code: 20030922tba
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Top aide to
•
supervisor
could have
a conflict
Horn staff chief fund raises
for him, is paid by county
By Luis MonteagudoJr.
STAFF WR ITER

Supervisor Bill Horn's chief of staff has
been making money working on his political campaign while remaining on the
county payroll, an arrangement that has
raised questions about
a potential conflict
Joan Wonsley has
earned about $10,000
over the past year as
Horn's chief fund-raiser, according to campaign financial state- em Horn
ments
from
the
Registrar of Voters Office. Wonsley also
makes $106,433 a year to run Horn's two
county offices, supervise his staff and be
his top political adviser.
Horn and Wonsley said yesterday that
there is nothing wrong with the arrangement, because Wonsley did the fund-raising work on her own time and did not use
county phones or offices.
"She's not doing both at the same
time," Horn said. "I really don't see a

(

problem."
Wonsley said she did the
fund-raising work at night and
on weekends. "It's on my own
time," she said.
Under state law, public employees are prohibited from using public resources for political campaigns. County law
specifically prohibits employees from "engaging in any outside employment or activity
which is incompatible with"
their duties.
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What is incompatible is detennined by a county committee made up of the county counsel, chief administrative officer,
auditor and human resources
director.
County Counsel John Sansone said he recently learned
about the arrangement between Horn and Wonsley, and
he has begun an internal review.
Sansone said he hopes to decide by tomorrow whether the
matter should be referred to
the county committee that
looks into possible incompatible employment
Records filed by Horn's political committee show that since
February 2002 Wonsley has received three separate payments
of $3,500, $443.78 and $6,115
for work described as fund raising. In addition, she earned
$100 in 1998 for administrative
work on behalf of Horn's political committee.
Wonsley said some of the
payments were reimbursements for office supplies she
bought and for telephone calls
she made for Horn's campaign.
Horn and Wonsley said it's
not unusual for chiefs of staff to
get involved in their bosses' political campaigns. However,
when Supervisor Ron Roberts
ran for San Diego mayor in
2000, his chief of staff took a .
leave of absence to be his campaign manager.
Roberts and fellow Supervisors Greg Cox, Pam Slater and
Dianne Jacob said they would

said.
If county officials decide the
working arrangement between
Horn and Wonsley is inappropriate, both said they will abide
by the ruling.
Wonsley said she was planning eventually to give up the
campaign work. She added that
she only did it because Hom
was without a fund-raiser and
she wanted to help.
While the arrangement between Hom and W onsley
doesn't violate state law, paying
her to be a fund-raiser for her
boss while she works for the
county "raises ethical questions," said Robert Stern, who
co-wrote the state's Political Reform Act
'The wisest move would be
to hire an outside fund-raiser or
for her to leave her (county)
position," said Stern, president
of the Center for Governmental
Studies, a nonprofit, nonpartisan group based in Los Angeles.
Robert Fellmeth, executive
director of the Center for Public Interest Law at the Universi
ty of San Diego, alsosaid Wons ey s ould no be involved in
Horn's campaign at all.
"I think it's relevant to voters," he said. 'They can cast
judgment"
Horn was first elected supervisor in 1994 and was most recently re-elected in 2002. He
represents the 5th District,
which includes Bonsall, Fallbrook, San Marcos, Oceanside,
Valley Center and Vista.

not let members of their office
staffs continue as county em- , Luis Monteagudo:(619) 542-4589;
ployees and work as paid mem- luis,monteagudo@uniontrib.com
hers of their political campaigns.
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ey" and Jacob called it "inappropriate."
Jacob has used a county employee as her campaign treasurer but she said the difference wasthat the employee did
not work in her office. He
worked for the county assessor
and has since retired. He also
had his supervisor's permission
to work on the campaign.Tacob
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A tense legislative battle that ended in an impasse this month could soon escalate into a war of voter
initiatives, as business groups try to curb a powerful state consumer protection law, while its advocates try to
strengthen it.
A coalition of industry associations is planning an initiative drive to remodel California's Unfair Competition
Law -- a statute that is described by consumer groups as one of their most effective tools but is denounced by
business organizations as "legalized extortion."
The law, passed in its original form in the 1870s, was created as a check against companies that cheat
consumers or gain an advantage against their competitors through unfair or illegal business practices.
The Unfair Competition Law has been used to stop supermarkets from re- labeling unsold meat with new
expiration dates, to challenge landlords accused of discrimination and to wrest a $1 .1 billion settlement from
Microsoft Corp. in a suit over alleged monopoly control of computer software.
"It's a law that provides balance against corporate misbehavior," said Robert Cartwright, a past president of
Consumer Attorneys of California.
Industry groups, however, say the statute is so wide-ranging and ill- defined that it's prone to abuse. They say
law firms can reap hefty attorneys' fees by filing suit or merely threatening to sue, and then pressuring
companies to settle to avoid the substantial cost of going to trial. Critics call the law the "shakedown statute."
"Businesses are being forced to pay enormous sums in resources that could be better used to hire people or do
research and development," said Jeff Sievers, a spokesman for the Civil Justice Association of California, an
industry group that is organizing the initiative drive to change the consumer law.
Consumer Attorneys of California, a trial lawyers' group that has been the law's most active defender, says it
may fire back with a counter- initiative that would not only beef up the powers of the statute, but also make
corporate executives individually liable for company wrongdoing.
Republican legislators and business organizations have been trying for seven years to pass a bill modifying the
Unfair Competition Law' without success .
Even some moderate Democrats started supporting reform moves during the 2003 legislative session, after a
scandal erupted over alleged abuse of the statute by a small number of law firms.
One of them, the Trevor Law Group, was accused of filing thousands of frivolous suits against small
businesses in and around Los Angeles, many of them operated by immigrants or minorities. Attorney General
Bill Lockyer, who investigated the charges, estimated that the law firm could have raked in more than $20
million through intimidating letters it sent to the auto repair shops,
restaurants and other small firms, demanding payments between $6,000 and $26, 000 to drop the suits.
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In the midst of that controversy, critics of the Unfair Competition Law thought they had their best shot yet at
persuading the Legislature to pass substantial changes. State lawmakers proposed 11 different bills to modify
the statute, some sponsored by critics and others by advocates of the law, which is codified as Section 17200
of the Business and Professions Code.
What's more, the U.S. Supreme Court was poised to consider trimming the powers of Section 17200 when it
agreed to review an appeal by Nike Inc. Nike had been sued under the Unfair Competition Law for allegedly
misleading the buying public when it responded to claims that workers were mistreated at factories in Asia
under contract to manufacture its footwear.
The Nike appeal held out the possibility of a far-reaching highcourt ruling that would expand the free speech
rights of corporations. Citing the First Amendment, Nike argued that it should be immune from suits for false
advertising based on its participation in the public debate over worker conditions .
But one by one, the forces arrayed against Section 17200 evaporated. The Supreme Court punted, saying the
Nike case wasn't ripe for a decision, and sending it back to the California courts. Nike later settled the case for
a $1 . 5 million package of workplace benefits.
In the Legislature, bills that would have substantially restricted Section 17200 foundered. The ones that came
closer to passage, favored by consumer organizations, included some anti-abuse reforms. But the bills could
also have exposed companies to even bigger court judgments by opening the door to the disgorgement of all
profits made while a firm maintained an unfair business practice.
1n the waning days of the legislative session, the disgorgement provision was dropped, but the reform
measures were also weakened. Satisfying no one, the bills failed to pass.

Bruce Brusavich, president of Consumer Attorneys of California, said alleged abuses by firms like the Trevor
Law Group are unlikely to recur because state officials proved they would land on any lawyers who tried it.
Lockyer is suing Trevor and another firm for restitution of the settlements they extracted, plus penalties. The
State Bar also investigated, and some of the suspected attorneys surrendered their law licenses.
"I can't imagine any lawyer following the Trevor Law Group off the cliff like that," Brusavich said.
But Sievers, of the Civil, Justice Association, said state businesses continue to be victimized by 17200 suits
that threaten significant legal liability for what opponents of the statute see as minor technical violations.
"I don't think it's had any effect," Sievers said of the state investigations. When the Legislature reconvenes in
January, the Civil Justice Association will work with lawmakers, both Republicans and Democrats, who have
said they will try again to pass reform bills.
But the group has also joined with the Chamber of Commerce and the California Motor Car Dealers
Association to mount an initiative drive aimed at the November 2004 election. The car dealers' group, whose
members have been repeatedly hit with Section 17200 litigation, has raised more than $3 million to support
the effort.
..
Peter Welch, executive vice president of the dealers' association, said a number of draft initiatives are
circulating, and language could be filed with the state within 30 days. "The hard-liner types are saying we've
got to get rid of 17200," he said. But Welch said the car dealers are looking for reforms that preserve the
consumer statute, while preventing abuse .
Sievers said the Civil Justice Association, which is spearheading the drive, is not ready to release provisions of
the proposed initiative, or disclose its full list of backers. But industry has made no secret of its objections to
the statute, which has evolved over the past 70 years into the toughest consumer law in the country.
The first incarnation of the law was passed in 1872 as a vehicle for businesses to sue competitors that were
gaining an unfair market advantage through an illegal or unscrupulous practice, according to Robert Fellmeth,
founder of the Center for Public Interest Law at the Universi of San Die o School of Law. The statute has
gone throug major revisions since the early 1930s, becoming a legal mechanism used by state prosecutors to
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protect consumers from business fraud and deception.
In recent years, prosecutors have used the law to wrest a $12 billion settlement from tobacco firms accused of

downplaying the risk of smoking,and seek refunds from energy companies accused of manipulating power
prices.

By 1972, the law had been expanded to include its most controversial element: It allows private citizen
groups, or even single individuals, to sue on behalf of all California consumers. Such private plaintiffs, acting
as stand-in prosecutors, can seek a court order to stop an unfair business practice, as well as restitution for
customers.
Business groups complain that the statute has no requirement of proof that any specific individual was harmed
by an unfair practice.
In a lawsuit for false advertising, for example, the plaintiffs need not include a customer who lost money or

suffered injuries by relying on a deceptive company statement. Any dishonest or illegal practice that gives a
company an unfair competitive advantage can be a violation of Section 17200. Judges can grant restitution to
all customers who could have been misled, when those customers can be identified.
Welch favors an amendment that would bar lawsuits on behalf of the public by people who have suffered no
injury themselves, nor lost any money.

Fellmeth and other defenders of the law say requiring proof of individual harm would allow many dishonest
business practices to persist, because they result in health injuries that will only emerge in the future, damage
the competitive marketplace, or cause harm that is hard to assign to a specific victim, like environmental
degradation.
Fellmeth gives the example of tobacco advertising targeted at children, who may later become smokers unable
to quit. "Don't you want to stop the marketing to children before the addiction occurs?" he said.
Industry associations also say Section 17200 is increasingly abused by law firms that have little interest in
consumer concerns but set up sham citizen groups to sue businesses so they can extract settlements.
The Trevor Law Group based its suits against small Southern California auto repair shops on alleged
"paperwork violations" that wouldn't have even rated a fine by the state agencies that administer the rules, said
Ed Sybesma, an attorney who represented some of the shops.
Some of the unsophisticated owners coughed up as much as $7,500 to settle,
he said. Sybesma helped state Assemblyman Lou Correa, D-Anaheim, whose district included many of the
law firm's alleged victims, to draft one of the reform bills this year.
Fellmeth, although he is a strong supporter of the consumer law, and a former prosecutor who used it to win
settlements from major corporations, said he agrees that anti-abuse measures are needed. Also working with
Correa, he supported provisions that would have required lawyers to submit any settlements under 17200 to a
judge's scrutiny, public notice and challenges by other interested parties.
He also agrees with another business complaint -- there's no limit to the number of times a company can be
sued for the same violation. Even if one private citizen wins a court judgment, another individual can file a
new suit.
"Anyone can represent the general public, and there's no finality," Fellmeth said.
Fellmeth said he's been trying to persuade fellow public interest lawyers that failing to fix those problems
makes the Unfair Competition Law vulnerable to legislation, initiatives and court decisions that could severely
undermine it. In fact, he suspects that state appellate courts eliminated disgorgement of profits -- once a
remedy under 17200 claims -- because they saw the law as flawed .
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Before those rulings, a landlord who illegally withheld security deposits would have had to forfeit all those
profits, even if it wasn't possible to find each of the cheated former tenants.
Consumer Attorneys president Brusavich said the group agreed to a reasonable package of reforms in the last
legislative session.
"If they didn't want to pass it, they didn't want to pass it," he said. Next year, the group may try to persuade
voters to reinstate the disgorgement remedy through an initiative that would compete with the industry
proposition.
On top of that, he said, the group may add a provision that would expose company executives to individual
liability for corporate wrongdoing. A similar voter measure failed in 1996, but that was before the financial
devastation of the accounting scandals involving Enron and other big companies, Brusavich said.
Meanwhile, Lockyer is trying to recover the settlements gleaned from small businesses by the Trevor Law
Group and another law firm. Sybesma said it's not likely those victims will ever get their money back. But for
Lockyer, the abuses don't amount to proof that the Unfair Competition Law needs to be drastically changed,
said his spokesman, Tom Dresslar. State prosecutors don't have the resources to pursue all business fraud, and
citizen suits can address some of that wrongdoing, he said.
"The attorney general's position is this: 17200 is probably the most important consumer protection statute on
the books in California," Dresslar said. "In terms of reform, our general position all along has been that what
needs to be wielded on the statute is not a meat ax, but a surgeon's knife."
E-mail Bernadette Tansey at btanse @s chronicle.com
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Leap Wireless
chief executive
to retire soon
By Jennifer Davies
STAFF WRITER
I

With Leap Wireless working to emerge
from bankruptcy protection, chief executive
Harvey White said yesterday he is retiring
from the company he
helped found.
The decision is voluntary, White said, adding
he would remain with
the company until a replacement is found, likely within the next three
to four months.
A well-known San Diego telecom executive
who helped fotind Qualcomm, White spearheaded the move to spin Harvey White
off Leap from the wireless giant and has
headed the upstart cell-phone company
since its inception in 1998.
While Leap has seen its fortunes rise and
fall along with the rest of the telecom industry, White said he expects the company to
successfully emerge from bankruptcy and
have a bright future.
The once high-flying company filed for
Chapter 11 protection in April, hoping to

.

escape from almost $2.5 billion
in debt. The company, which
offers unlimited local cell
phone service in 40 markets
under the Cricket brand name,
listed assets of $2.2 billion.
'The company is going to be
in good position," he said. "And
I'm really bullish about the
wireless industry as a whole."
Still, Leap has some hurdles
to dear before it can emerge
from bankruptcy. Several
parties, including the Securities
and Exchange Commission
and the Federal Communications Commission, have filed
objections to Leap's reorganization plan.

The FCC objected to Leap's
plan, saying the company was
proposing transferring wireless
licenses without its approval.
The SEC filed an objection to
the part of Leap's plan that
would bar creditors from filing
legal claims against company
· insiders as well as current and
former executives.
Jim Seines, Leap's director of
public affairs and investor relations, characterized the objections as technical and routine.
"We do not expect any of the
objections to stand in the way
of the reorganization," he said.
Mary Jo Wiggins, a professor
at the University of San Dieg
Law School, agreed that o 1ections such as the SEC's are typical and often are resolved by
the judge limiting the scope of
the injunction against further
lawsuits.
Wiggins, who has not studied the Leap case in detail, also
said White's pending departure
is not necessarily a sign of trouble for Leap but often part of
the rebuilding process.
"Bankruptcy provides a natural break for individuals and
parties to reassess their relationship to the company and to
the new company's goals," she
said.
Dan Sullivan, the lawyer representing MCG PCS, Leap's
largest shareholder, said he
had long contended White
would not stay with the company after it emerges from bankruptcy.
'The other parties in this
case have always claimed that
my assertion that Harvey White
was going to be replaced was
without foundation," Sullivan
said. "I guess now there is
some foundation."
While White said he plans to
remain on the company's
board, there is some question
about his role in the new company, which essentially will be
controlled by one of the creditors committees.

White is not listed on that
committee's list of proposed directors. The only current Leap
director on that list is Michael
Targoff, a telecom investor. Susan Swenson, Leap's president
and chief operating officer and
a current director, was left off
the proposed board, as was
Thomas Bernard, the company's vice chairman who has
worked on-and-off with White
for 30 years.
But Seines said the creditors
committee has approved
White's retirement and has
a eed to White serving on the
d company's board.
·d that as he approac e his 70th birthday, he
decided it was time for new
leadership for the company and
he wanted to be candid about
the search.
"It seemed to me that we
ought to tell people about it,"
White said. 'There's nothing
very sinister about it."
Despite Leap's financial difficulties, White said he is proud
of what the company has accomplished over the last five
years.
White, who championed
spinning off Leap from Qualcomm, had said the company's
assets were being lost in the
larger company and the cash
needed to expand the phone
service business was dragging
down Qualcomm's stock price.
The spinoff helped propel a dramatic rise in Qualcomm's stock
price in 1999.
But White said he was mostly proud that Leap had helped
make wireless phone service
more affordable for average
consumers.
When Leap was launched,
the company was seen as a
maverick because its unlimited
local calling service cost about
$33 a month, far below many
wireless calling plans of the
time. Since then, national wireless companies have dropped
their prices, putting a squeeze
·on Cricket's value proposition.

White said Cricket will still
do ·well in the new price-competitive environment because it
can deliver wireless service for
much less than its competitors.
In addition, White said, once
Leap emerges from bankruptcy, it will have just $350 million
in debt and will be able to compete even more effectively.
''The company is in a very
strong position," White said.
Michael King, an analyst
with the Gartner Group market
research firm, agreed that Leap
will have a lower cost structure,
but he said wireless price wars
have only become more intense since Leap went into
bankruptcy.
"It's a competitive market
and it's not getting any less
competitive," he said.
Jennifer Davies: (619) 293-1373;
jennifer.davies@uniontrib.com
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Water-pollution
fines in the area
are tops in state
By Terry Rodgers

STAFF WRITER

San Diego's Water Quality Control
Board has collected $4.1 million in :fines
for water-pollution violations over the
past 2½ years, the most among the
state's nine regions.
San Diego's Region 9 water board has
collected 75 fines totaling nearly
$4,160,000 since January 2000, said Mark
Alpert, who heads the agency's enforcement division.
The Sacramento regional board took
second place with 68 fines that garnered
$3.1 million for the state's pollution cleanup and abatement fund over the same
period, Alpert said. Santa Ana was third
with $2 million. The Los Angeles region
drew $1.9 million, while San Francisco
brought in $1.3 million.
'The public can be reassured we are
using all of the tools in the enforcement
toolbox," said Jack Minan, University of
San Diego law professor who
hairs the San Diego waterquality board.
While he is proud of the
board's enforcement record,
Minan said the agency's ultimate goal is to achieve cleaner
water.

A report released last week
by the Environment California
Research and Policy Center
found that pollution violations
statewide have dropped significantly since the enactment in
2000 of a law requiring mandatory minimum fines.
That legislation, sponsored
by former Assemblywoman
Carol Migden, D-San Francisco, requires regional boards to
impose $3,000 fines for serious
or chronic water-quality viola-.
tions by agencies or businesses
with discharge permits.
According to the study, the
number of permit violations
dropped from a monthly average of 2,053 in 1999 to 874 last
year, a decline of 57 percent
The report's author, Sujatha
Jahagirdar, was among those
who successfully urged the
state to expand mandatory

fines for dischargers who try to
skirt the law by not filing their
monitoring reports.
Gov. Gray Davis yesterday
signed a bill authored by Assemblywoman Cindy Montanez, D-San Fernando, that imposes
a
mandatory
$3,000-per-month penalty for
failure to submit discharge reports.
Under the previous rules,
state pollution agencies had the
option to impose or not impose

The city was able to offset
more than $3.1 million of those
two major :fines by paying for a
series of habitat-improvement
and water-quality projects. The
remaining $1.9 million in fines
was paid to the state.

penalties for such infractions.
. Patti Krebs of the industrial
Environmental Association said
the business community is
leery of the new law because it
would "trigger a violation and
omissions without any opportunity to correct it"
While the study says too
many dischargers in the San
Francisco region have gone unpunished for failing to submit
monitoring reports, officials in
San Diego said they have seen_
no such trend here.
"The problem with mandatory minimum penalties is that
regulators don't have the flexibility to address the seriousness and nature of the violation
or to differentiate between a
water-quality violation (and) a
paperwork reporting error,"
Krebs said.
While the San Diego board
hasn't been shy about imposing
fines, it remains conflicted
about forwarding that money to
the state Water Resources Control Board in Sacramento, Minan said.
Each of the nine regional
boards can apply for the funds,
but there's no guarantee that
:fines paid into the fund will be
disbursed to the region that collected them.
The San Diego board imposed a state-record $3.45 million fine in 2000 against the city
of San Diego's Metropolitan
Wastewater Department for its
negligence in causing a weeklong sewage spill near San Diego State University.
A year later, the city was
fined $1.6 million for a weeklong sewer spill that contaminated Tecolote Creek and Mission Bay.
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USD law professor named to River Conservancy Governing B<,ard
Law Briefs

By Laura Mallgren

....

Jo.e,i H. Minan, professor at the
University of San Diego School of
Law, was recently appointed by
Gov. Gray Davis as a member of
the San Diego River Conservancy
Governing
Board,
USD
announced Sept. 11.
Minan teaches and writes in the
areas ofland-use planning, property, water rights and comparative
law. He's nationally recognized in
the field of solar energy law.
Minan was appointed to the
Regional Water Quality Control
Board, San Diego region, in 1999,
and reappointed in 2002. He's
served as the chair for the past

three years. Minan is also a
member of the board of directors
of the Southern California
Wetlands Recovery Project.
The
San
Diego
River
Conservancy Governing Board is
responsible for the acquisition
and management of specified
public lands in the San Diego
River area. It also is responsible
for providing recreational opportunities, open space, wildlife
habitat,. species restoration and
protection, wetland protection
and restoration, natural floodwater conveyance and protection,
and protection and maintenance
of waters in the San Diego River
for all beneficial uses. Source
Code: 20030923tja

• • •

Kenneth Culp Davis, a legal
scholar generally recognized as

the creator of the field of administrative law, died Aug. 30 in San
Diego. He was 94.
He joined the faculty of the
University of San Diego in 1976,
where he . taught law until 1994.
During Davis' years at USD, he
was voted into the American
Academy of Arts and Sciences in
1979.
Prior to Davis' publishing
''Administrative Law" in 1951, and
then his multivolume treatise on
the subject in 1958, administrative law as such didn't exist. Its
subject matter was instead scattered across several other legal
fields, such as evidence law, procedural law and constitutional
law.
"Some lawyers practicing
before government agencies
doubted that there was a unified
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body of law that could be
described as administrative law,"
said Carl Auerbach, Davis' longtime friend, colleague and administrative scholar; in a prepared
statement. "Ken's treatise created
the field."
Richard Pierce, a George
Washington University law professor, called Davis the father of
administrative law. Davis' 1951
text brought the field together,
integrating its parts into ·a coherent whole and explaining the
central role of administrative law
in modern .government, according
to Pierce.
Davis is survived by his wife
Inger, two children, four grand
children and three great grand
children.
Source
Code
200309.23tJb

• • •

Bill Earley, a partner at Luce
Forward Hamilton & Scripps, is
talking ·about more than labor
and employment these days. His
romantic comedy, "The Married
Men's Club," premiered Sept. 19 at
the San Diego Film Festival.
Earley, the film's executive producer, worked with a San Diego
cast and crew. The film was shot
in San Diego. The story centers
around a group of men and their
impromptu garage therapy sessions, which lead to the creation
of a married men's convention.
The convention was designed to
cover issues such as cuddling,
back shaving and controlling the
remote control.
Earley's primary expertise is
law, specializing in private and
public sector labor and employment
law.
Source
Code:
2ooao923tjd
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Supreme Court examining Miranda
By GINA HOLLAND
Associated Press

WASHINGTON - "You have
the right to remain silent" will
be a common utterance around
the Supreme Court this fall.
Justices will hear appeals in
three cases involving the court's
37-year-old mandate that police
officers warn suspects of their
rights before beginning interrogations.
The eventual rulings will tell
police how far they can go to get
answers from suspected criminals, and let courts know when
they must bar confessions or
evidence from a trial.
Officers hoping to enhance
their chances of getting a suspect to divulge key information

(

1

sometimes put off reading
"Miranda warnings." After they
get a confession, or answers that
will lead to a weapon or other
evidence, officers then run
through the warnings that have
been made famous by TV cop
shows.
The Supreme Court will decide
if it's smart detective work or
deceitful trickery to delay the
warning.
Critics say people may not realize that information divulged
before they are read their rights
cannot be used at trial and they
then repeat incriminating statements later in formal interviews.
Yale Kamisar, a Miranda
expert who teaches law at the

Umvers1ity o Michigan and the
University of San Diego, said
police officers are being trained
to get around Miranda and the
court should stop it.
"This is really making a joke
out of the whole thing. Even the
Supreme Court justices who are
not terribly enthusiastic about
Miranda have to realize you
either keep Miranda on the
books or you don't," he said.
Interrogations are restricted
under the court's 1966 ruling in
Miranda v. Arizona, which
requires officers to warn the
people they arrest and question
of their rights to remain silent
and see a lawyer.
The court reaffirmed Miranda
in 2000, but then gave police a
victory this summer with a ruling that officers cannot be sued
for violating the standard as
long as the confession is not
used in a prosecution.
The issue of interrogations is
also getting some legislative
attention. Last month, Illinois
became the first state with a law
requiring police to tape interrogations and confessions of murder suspects, intended to ensure
those in custody are not tortured
or coerced.
The upcoming Supreme Court
cases give people a glimpse of
what interrogations can be like:
Officers armed with an arrest
warrant say they just want to
chat with a suspected drug dealer before taking him to jail. Officers who arrest a murder sus-

pect. at 3 a.m. leave
her alone. in
.
t e interrogation room to give
her little time to thmk about
the situation. A mansuspected
of calling and hangmg up on his
ex-girlfriend breaks down m
tears when confronted by a
policewoman, then leads officers to a gun he has illegally.
Even with Miranda warnings,
an estimated 80 percent of suspects still talk to police, Kamisar said.
"When you read someone their
rights, it goes in one ear and out
the other," Johnson said. "The
words have lost their meaning
because they've become so common."
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Education series wins first place
FROM STAFF REPORTS

The Daily Review's five-day series
''Separate and Unequal" was announced
as the first place winner of the 2003
Price Child Health and Welfare Journalism Award.
The CWldren's Advocacy Institute at
the University of San Diego's Scboal of
Law will formally present the award and
accompanying $1,500 prize at a luncheon on Saturday.
The series, wWch started on June 15,
examined the vast disparities found in

121

California's classrooms and exposed the
unspoken truth that public schools the supposed great equalizer in American society - are anything but unifying
and equal.
The series was written by staff writers
Jill Tucker, Robert Gammon and Michelle Maitre, and illustrated by photos by
Nick Lammers and staff.
The series was previously recognized
as a top-10 finalist in the national Asso- f
ciated Press Managing Editors 33rd
nual Public Service Awards.
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Battle brews over consumer
protection in state
By Bernadette Tansey
CHRONICLE STAFF WRITER

A tense legislative battle that
ended in an impasse this month
could soon escalate into a war of
as business
voter initiatives,
groups try to curb a powerful state
consumer protection law, while
its advocates try to strengthen it.
A coalition of industry associations is planning an initiative
drive to remodel California's Unfair Competition Law - a statute
that is described by consumer
groups as one of their most effective tools but is denounced by
business organizations as "legal1zed extortion."
The law, passed in its original
form in the 1870s, was created as a
check against companies that
cheat consumers or gain an advantage against their competitors
through unfair or illegal business
practices.
The Unfair Competition Law
has been used to stop supermarkets from re-labeling unsold meat
with new expiration dates, to challenge landlords accused Of d
• ti
crimina
on an
o wrest a
$1.1 billion settlement from Mi
crosoft Corp. in a suit over alleged
monopoly control of
software.
computer
"It's a law that provides balance
•b h . "
against corpora te rrus
e av10r
said Robert Cartwright, a past
president of Consumer Attor
of California
neys
Industry
the statute groups,
owever, say
OWI e-rangmgan
ill-defined that 1it's
to by
a . s prone O a use.
They say law firms can reap hefty

attorney's fees by filing suit or
merely threatening to sue, and
then pressuring co·mpanies to settle to avoid the substantial cost of
going to trial. Critics call the law
the "shakedown statute."
"Businesses are being forced to
pay enormous sums in resources
that could be better used to hire
people or do research and development," said Jeff Sievers, a
spokesman for the Civil Justice Association of California an industry group that is organizingthe
initiative drive to change the consumer law.
Consumer Attorneys of California, a trial lawyers' group that
has been the law's most active defender, says it may fire back with a
counter-initiative that would not
only beef up the powers of the statute, but also make corporate executives individually liable for company wrongdoing.
Republican legislators and
business organizations have been
trying for seven years to pass a bill
modifying the Unfair Competition Law w1tnout success.
Even some moderate Democrats slarted supporting reform
d . th 2003 l . l .
moves urmg e
eg1s ahve
sess10n, after a scandal erupted
over alleged abuse of the statute
by a small number of law firms.
One of them, the Trevor Law
Group, was accused of filing thou.
.
.
sands
. nvo1ous suits against
sm
usmesses m an aroun
Los Angeles, many of them operated by immigrants or minorities.
Attorney General Bill Lockyer,
h .
.
dth h
.
w o investigate
e c arges, estimated that the law firm could
h ave ra ked m
· more than $20 mi·1lion through intimidating letters

1t sent to the auto repair shops,
restaurants and other small firms,
demanding payments between
$6,000 and $26,000 to drop the
suits:
In the midst of that controversy, critics of the Unfair Competition Law thought they had their
best shot yet at persuading the
Legislature to pass substantial
changes. State lawmakers proposed 11 different bills to modify
the statute, some sponsored by
critics and others by advocates of
the law, which is codified as Section 17200 of the Business and
Professions Code.
What's more, the U.S. Supreme
Court was poised to consider
trimming the powers of Section
17200 when it agreed to review an
appeal by Nike Inc. Nike had been
sued under the Unfair Competition Law for allegedly misleading
the buying public when it responded to claims that workers
were mistreated at factories in
Asia under contract to manufacture its footwear.
The Nike appeal held out the
possibility of a far-reaching highcourt ruling that would expand
the free speech rights of corporations. Citing the First Amendment, Nike argued that it should
be immune from suits for false advertising based on its participation in the public debate over ·
worker·conditions.
But one by one, the forces arrayed against Section 17200 evaporated. The Supreme Court punted, saying the Nike case wasn't
ripe for a decision, and sending it
back to the California courts. Nike later settled the case for a
$1.5 million package of workplace
benefits.
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In the Legislature, bills that
would have substantially restricted Section 17200 foundered. The
ones that came closer to passage,
favored by consumer organizations, included some anti-abuse
reforms. But the bills could also
have exposed companies to even
bigger court judgments by opening the door to the disgorgement
of all profits made while a firm
maintained an unfair business
practice.
In the waning days of the legislative session, the disgorgement
provision was dropped, but the reform measures were also weakened. Satisfying no one, the bills
failed to pass.
Bruce Brusavich; president of
Consumer Attorneys of California, said alleged abuses by firms
like the Trevor Law Group are unlikely to recur because state officials proved they would land on
any lawyers who tried it. Lockyer
is suing Trevor and another firm
for restitution of the settlements
they extracted, plus penalties. The
State Bar also investigated, and
some of the suspected attorneys
surrendered their law licenses.
"I can't imagine any lawyer following the Trevor Law Group off
the cliff like that," Brusavich said.
But Sievers, of the Civil Justice
Association, said state businesses
continue to be victimized by
17200 suits that threaten significant legal liability for what opponents of the statute see as minor
technical violations.
"I don't think it's had any effect," Sievers said of the state investigations. When the Legislature reconvenes in January, the
Civil Justice Association will work
with lawmakers, both Republicans and Democrats, who have
said they will try again to pass reform bills.
But the group has also joined
with the Chamber of Commerce
and the California Motor Car
Dealers Association to mount an
initiative drive aimed at the November 2004 election. The car
dealers' group, whose members
have been repeatedly hit with Section 17200 litigation, has raised
more than $3 million to support
the effort.
Peter Welch, executive vice
president of the dealers' association, said a number of draft initiatives are circulating, and language
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could be filed with the state within 30 days. "The hard-liner types
are saying we've got to get rid of
17200," he said. But Welch said
the car dealers are looking for reforms that preserve the consumer
statute, while preventing abuse.
Sievers said the Civil Justice Association, which is spearheading
the drive, is not ready to release
provisions of the proposed initiative, or disclose its full list of backers. But industry has made no secret of its objections to the statute,
which has evolved over the past 70
years into the toughest consumer
law in the country.
The first incarnation of the law
was passed in 1872 as a vehicle for
businesses to sue competitors that
were gaining an unfair market advantage through an illegal or unscrupulous practice, according to
Robert Fellmeth, founder of the
Center for Public Interest Law at
of San Die o
the University
School of Law The statute has
gone through major revisions
since the early 1930s, becoming a
legal mechanism used by state
prosecutors to protect consumers
from business fraud and deception.
In recent years, prosecutors
have used the law to wrest a
$12 billion settlement from tobacco firms accused of downplaying
the risk of smoking, and seek refunds from energy companies accused of manipulating power
prices.
By 1972, the law had been expanded to include its most controversial element: It allows private
citizen groups, or even single individuals, to sue on behalf of all
California consumers. Such private plaintiffs, acting as stand-in
prosecutors, can seek a court order to stop an unfair business
practice, as well as restitution for
customers.
Business groups complain that
the statute has no requirement of
proof that any specific individual
was harmed by an unfair practice.
In a lawsuit for false advertising, for example, the plaintiffs
need not include a customer who
lost money or suffered injuries by
relying on a deceptive company
statement. Any dishonest or illegal practice that gives a company
an unfair competitive advantage
can be a violation of Section
17200. Judges can grant restitu-

tion to all customers who could
have been misled, when those
customers can be identified.
Welch favors an amendment
that would bar lawsuits on behalf
of the public by people who have
suffered no injury themselves, nor
lost any money.
Fellmeth and other defenders
of the law say requiring proof of
individual harm would allow
many dishonest business practices
to persist, because they result in
health injuries that will only
emerge in the future, damage the
competitive marketplace, or cause
harm that is hard to assign to a
specific victim, like environmental degradation.
Fellmeth gives the example of
tobacco advertising targeted at
children, who may later become
smokers unable to quit. "Don't
you want to stop the marketing to
children before the addiction occurs?" he said.
Industry associations also say
Section 17200 is increasingly
abused by law firms that have little interest in consumer concerns
but set up sham citizen groups to
sue businesses so they can extract
settlements.
The Trevor Law Group based
its suits against small Southern
California auto repair shops on alleged "paperwork violations" that
wouldn't have even rated a fine by
the state agencies that administer
the rules, said Ed Sybesma, an attorney who represented some of
the shops.
Some of the unsophisticated
owners coughed up as much as
$7,500 to settle, he said. Sybesma
helped state Assemblyman Lou
Correa, D-Anaheim, whose district included many of the law
firm's alleged victims, to draft one
of the reform bills this year.
Fellmeth, although he is a
strong supporter of the consumer
law, and a former prosecutor who
used it to win settlements from
major corporations, said he agrees
that anti-abuse measures are
needed. Also working with Correa, he supported provisions that
would have required lawyers to
submit any settlements under
17200 to a judge's scrutiny, public
notice and challenges by other interested parties.
He also agrees with another
business complaint - there's no
limit to the number of times a
company can be sued for the same
violation. Even if one private citi-

(

zen wins a court judgment, another individual can file a new suit.
"Anyone can represent the
general public, and there's no finality," Fellmeth said.
Fellmeth said he's been trying
to persuade fellow public interest
lawyers that failing to fix those
problems makes the Unfair Competition Law vulnerable to legislation, initiatives and court decisions that could severely undermine it. In fact, he suspects that
state appellate courts eliminated
disgorgement of profits - once a
remedy under 17200 claims - because they saw the law as flawed.
Before those rulings, a landlord
who illegally withheld security
deposits would have had to forfeit
all those profits, even if it wasn't
possible to find each of the cheated former tenants.
Consumer Attorneys president
Brusavich said the group agreed
to a reasonable package of reforms in the last legislative session.
"If they didn't want to pass it,
they didn't want to pass it,'' he
said. Next year, the group may try
to persuade voters to reinstate the
disgorgement remedy through an
initiative that would compete
with the industry proposition.
On top of that, he said, the
group may add a provision that
would expose company executives to individual liability for corporate wrongdoing. A similar voter measure failed in 1996, but tha
was before the financial devast
tion of the accounting scandals i
volving Enron and other big co
panies, Brusavich said.

-

-

Meanwhlle, Lockyer is trying
to recover the settlements gleaned
from small businesses by the Trevor Law Group and another law
firm. Sybesma said it's not likely
those victims will ever get their
money back. But for Lockyer, the
abuses don't amount to proof that
the Unfair Competition Law
needs to be drastically changed,
said his spokesman, Tom Dresslar. State prosecutors don't have
the resources to pursue all business fraud, and citizen suits can
address some of that wrongdoing,
he said.
"The attorney general's position is this: 17200 is probably the
most important consumer protection statute on the books in California," Dresslar said "In terms of
reform, our general position all
along has been that what needs to
be wielded on the statute is not a
meat ax, but a surgeon's knife."

E-mail Bernadette Tansey at
btansey@sfchronicle.com.

-
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Associated Press

Bill Lockyer called for an
inquiry into frivolous lawsuits.

124

DARTMOUTH ALUMNI
MAGAZINE
HANOVER, NH
8- TIMES/YEAR
44,000

SEPTEMBER 2003

198·8

The responses from educators continue to pour in (rest assured, I will publish your update even if you're not in education)!
Whether or not you contribute a personal update, be sure to mark your calendar for our 15th
class reunion set for June 18-20, 2004.
Paul Christesen is back at Dartmouth as a
memberof the faculty in the classics department.
Last year he finished his Ph.D. in ancient history at Columbia and now reaches ancient Greek
historyplusvariousothercourses in classical civilization, Greek and Latin."] spend a fair amount
of rime traveling to conferences and leading the
classic department's FSP to Greece. The last couple of years have been very busy and enjoyable.
Being a memberof the faculty has given me a different perspective on the operation of the College, and my undergraduate experience here has
definitely been helpful in connecting with the
students."
Sharon M. (Soucy) McCrone is currently a professorof mathematics and math education at Illinois State University. "I work primarily with
students hoping to be high school math teachers, bur also with students getting a middle
school teaching certificate. I'm in my sixth year
here in beautiful, but flat, Normal, Illinois.After
meeting at UNH, my husband Matt and I came
here from Dover.New Hampshire.in 1997. Stepping back to my early post-Dartmouth days, I
taught high school math in Poughkeepsie, New
York, for two years before starting my master's
at UNH in 1990. I stayed on for my doctorate
in mathematics education, then off to !SU. I have
two children, Nathan (4) and Kelsey (2). I hear
occasionally from Kim (Fasolo) LoMonaco (now in
New Jersey) and Val Fasolo (Phoenix, Arizona)
and a bit more frequently from Theresa Menders
(Princeton, New Jersey)."
Shaun Martin sends the following update:
'Tm about as geographically distant from ·
Hanover as you can get while remaining in the
continental Unired States. I'm a full professor
at the University of San Diego School of La
and have been here since 1995. My wife, Sandy
Rierson, and I have a 16-month-old daughter,
Sierra, and a 10-year-old dog, Kodiak. Domonic Carn ey, alongside his wife, Tracey, and two
children.Sarah and Benjamin, allegedly recently
moved to San Diego; he keeps blowing off my
e-mail messages, so I thought I'd mention him
in an attempt to shame him into getting back
to me."
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Jeff Green works at Soka University, a brandnew liberal arts college just inland from Laguna
Beach south of L.A. "I was the first psychologist
hired a year before the students arrived. We are
very small (200 students) bur growing. Ir's been
exciting to help develop the curriculum and the
vision, and to reach highly motivated students.
On the ocher hand, I'm on too many committees
and my research has been largely dormant.I married Jody Davis (UNC, Chapel Hill '95) in June
2002. We had a lovely honeymoon in Spain and
Morocco, and just bought a house (with a huge
yard for our lab, Indy).Jody also has a Ph.D. in social psychology, and she was hired last year at
Soka, so planning the psychology curriculum is
largely a family affair!"
- Townley Slack, 18920 Viking Way NW, Poulsbo,
WA98370; (360) 598 5308; tcslack@earthlink.net
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DAVID

s. CASEY, JR.
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Goal(s) yet to be achieved: The year ahead
as president of the Association of Trial Lawyers of America at a very critical time.

David Casey Jr., a senior partner at Casey
Gerry Reed & Schenk, recently became presiJUDGMENT CALLS
dent of the Washington, D.C.-based AssociaBest business decision: To represent nution of Trial Lawyers of America, a 60,000merous
Honda dealers in Southern California
member group.
Casey has earned a national reputation i
who were defrauded in allocation of vehicles.
recent years as a trial lawyer for his role i
The
case resulted in one of the largest settleorganizing a moratorium on civil lawsuit
ments in U.S. history .
related to the terrorist attacks of Sept. 11,
Worst business decision: Working with
2001.
lawyers who do not follow the same stanIn the 1990s, he entered into the histori
dards we adhere to.
tobacco industry litigation that provided a $25
Toughest business decision: Resolving a
billion settlement to California over a 25-year
period. Forty-six states shared a total of $2061 personal injury claim against the city of San
Diego for $9.3 million. The difficult decision
billion in that case.
here was whether to take this case to trial in
And, now, Casey is seeking restitution for
the face of the highest offer ever made by the
some World War II veterans who were enslaved
city in a personal injury claim.
by Japanese corporations during that war.
Biggest missed opportunity: When I began practicing law, professional rules manBUSINESS PHILOSOPHY
dated that you could not advertise. Your busiEssential business philosophy: We are a
ness card was it. Although I have regretted
service business, helping people who have been
the direction of some legal advertising, I think
severely traumatized. Our job is not only to
I should have anticipated the positive impact
legally represent their interests in court, but to
of marketing - and the benefit to the public help them negotiate through a very challenging
for the legal profession earlier.
time. I believe it is important to let your client
Word that describes you: Focused.
know you deeply care about their situation and
to help them devise a plan of action on how
TRUE CONFESSIONS
they are going to now move forward in a posiWhat you like best about job: I really
tive fashion. When we first meet with clients,
enjoy the people we meet and working dithey are often in crisis. It is very important that
rectly with clients we represent.
we help alleviate that crisis, so that they feel a
What you like least about job: When cases
sense of security and can begin to adapt to the
aren't resolved. One of our cases, the Exxon
new challenges in their life.
Valdez case, is now in its 13 th year. For our
Best way to keep a competitive edge: Afclients, justice delayed is justice denied.
ter practicing over 29 years, I still look forward
Pet peeve: Lawyers who don't give back
to going to the office. Since we are a trial
to
the legal community.
litigation firm, we are constantly reading about
Most important lesson learned: When the
new developments, participating in seminars,
person needs help, they need their phone calls
and keeping abreast of the change in laws.
returned
immediately. Always return your
Guiding principle(s): We always put our
phone calls immediately.
client first. I still get calls from grandchildren
Toughest case tried: Johnson vs. County
of people my father represented and they alof San Diego. This was a highway design
ways comment on how special he made them
case rejected by five other lawyers. The county
feel when he represented them. We try to
had won 17 highway design cases in a row
keep that tradition.
Yardstick of success: We have had some \ when I tried this case and obtained a $3.4
million verdict for my client.
of the largest personal injury verdicts and
Most unusual case tried: In a federal jury
settlements in San Diego's history but, more
trial, the police had shot and ki lied a man
importantly, have made an important differwhen responding to a 911 call. His girlfriend
ence to thousands of people we have repreat that time was pregnant. I represented the
sented.
child who was born later in a wrongful death
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action for the loss of her father.
How has the legal industry changed: Two
ways. When San Diego was smaller, most
agreements were done on a handshake. Today, everything is confirmed in writing ....
Finally, advertising has forever changed the
legal profession from a true profession to
more of a business.
Person most interested in meeting: Winston Churchill for his strength
of character.
Most-respected competitor: We have one
of the finest trial bars in the United States. My
list would be several pages.
Three greatest passions: My wife Lisa

Favorite status symbol: A bottle of good
wine.
Favorite movie: "Lawrence of Arabia."
Favorite restaurant: Tapenade in La Jolla.
Favorite place to conduct business: Rainwaters, San Diego.
Favorite vacation spot: Crystal Cruise,
wherever it sails.
Favorite way to spend time: With my family.
Favorite place to go in San Diego: Sitting
on the beach at the La Jolla Beach & Tennis
Club watching the sunset.
Automobile: I have the last air-cooled
Porsche Targa and I love it.

and children, David and Shannon; sharing
wine with good friends; and tennis.
First choice for a new career: Political
statesman.

PREDILECTIONS

Favorite quote: This above all - "To thine
own self be true and thou can be false to no
man."
Favorite cause: The 7thamendment right
to a jury trial.
Most influential book: Dale Carnegie,
"How to Win Friends and Influence
People."

Melissa Jacob!
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Name: David S. Casey Jr.
Age: 54
Title: Senior Partner
Company: Casey, Gerry, Reed & Schenk
Founded: 1947
Address: 11 O Laurel Street, San Diego, CA 92101
Background: I am a third generation attorney. My father was a lawyer from St. Louis.
During World War II he almost died in Japan and decided he wanted to move to San
Diego. My family moved here in 1947. I was born here in 1949, and I watched San
Diego evolve from a small military community to a very diversified urban community.
Childhood: I grew up in La Jolla at a time when doors were left unlocked at night and
children roamed throughout the community freely without any concerns. At age 13, I
rode a bicycle across the United States with a group of kids from San Diego, arriving in
Maine two months after leaving San Diego.
Education: Trinity College in Hartford, Conn. (finishing my final year at Smith College
as one of 15 males on a special exchange); U ·
· of S
·
School juris
doctor, 1974.
Family: Wife, Lisa; two children, David Ill and Shannon Elizabeth .
Residence: La Jolla
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Perkins & Miltner hire two for construction litigation group
Law Briefs

By Laura Mallgren

Perkins & Miltner LLP, a San
Diego construction law firm,
recently hired Heatherlynn N.
Cutter and Jeffrey M. Temple as
associates, law firm officials
announced Aug. 28. Both joined
the firm's Construction Litigation
Practice Group.
Cutter previously worked as a
law clerk for Perkins & Miltner
during her final year of law school
and was rsubsequently hired as an
associate. Temple brings an exten-

sive background in construction
law.
"We are pleased to welcome
Heather and Jeff to the firm," said
David A. Perkins, managing
partner of Perkins & Miltner. "We
know they will both be valuable
additions and continue the firm's
dedication to our clients' legal and
business needs:' Source Code:
20030902tja

• • •

Morrison & Foerster LLP
announced Aug. 28 the opening of
its second office in Shanghai.
Morrison & Foerster is one of the
few select law firms to be granted
approval earlier
year by the
PRC Ministry of Justice to open a

this

second office on the mainland, in
addition to its Beijing office.
"Having an effective practice in
China means having a significant
presence in Hong Kong, Beijing
and Shanghai," said Keith
Wetmore, chair of Morrison &
Foerster. "It's a three-pronged
approach to cover the major business, government and financial
centers of the greater China
region."
Source
Code:
20030902t.Jb

• • •

Richard A. Shaw, a tax partner at
Higgs, Fletcher & Mack, has been
selected to chair the American Bar
Association Section of Taxation,
the nation's largest organization of

tax
lawyers,
firm
officials
announced Aug. 27. For Shaw, who
took office Aug. 12 at the ABA
annual meeting in San Francisco,
the selection comes after holding a
variety of leadership positions
within the organization. He'll lead
the organization through August
2004. Shaw also chairs the
American
Bar
Retirement
Association, is a regent of the
American College of Tax Counsel
and is an adjunct law professor
the Universi of San Diego
School. Source Code: 2003090
laura.mallgren@sddt.com
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CFO

Robert Gleason
has a 20-year
tenure with
Evans Hotels
earing jeans
and work
W
boots was a nice break from the suit and tie

Robert Gleason usually wears to work as chief
financial officer and general counsel for Evans
Hotels. The change came while Gleason oversaw
the construction of the Lodge at Torrey Pines.
He was project manager for the public space part
of the hotel.

His greatest personal
accomplishment is graduating
at the top of his law class while
employed as CFO for Evans.
Gleason, 37, started working for Evans
Hotels in 1983 as a reservations clerk. After
graduating from the Bishop's School in La Jolla,
he continued at the hotel during summers
while
he attended Princeton and the University of San
Diego School of Law. His greatest personal
accomplishment is graduating at the top of his
law class while employed as CFO for Evans.
Although he works in an industry that places
importance on pampering guests on vacation, his
idea of a vacation is "doing absolutely nothing.
My preference is sitting in a hammock somewhere reading the National Enquirer."
Gleason says he never dreamed he would
be in finance.
"I suspect most people who know me now
don't know how involved with theater I was in
college," he says. "That's what I expected to do
with my life." He stays involved through the
Old Globe Theatre, where he is vice president
of development. His time also is divided
between the city of San Diego Funds
Committee, where he is vice chair, and as chair
of the San Diego Lesbian, Gay, Bisexual,
Transgender Community Center board. He also
serves as a member of U.S. Bank's San Diego
County board.
Gleason has made a hobby of collecting. He
has nearly 500 salt and pepper shakers and
varying numbers of paperweights, refrigerator
magnets and miniature chairs. "As soon as we
have two of anything it's a collection."
Gleason and his partner of 11 years, Marc
Matys, live in Kensington.
- Maria L. Kirkpatrick '
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ON IDENTITY
THEFT

L\\

Cyndi Davis advocates fi r consumers
- and builds a mean sand castle

If spending four

Ltraight hours
in
Imperial
Beach building
sand castles in
heated team competition seems
intense, so might
Cyndi
Dobler
Davis' workload
as a San Diego deputy city attorney.
Davis, 39, a San Diego native who
attended both SDSU as an undergraduate
and USD as a law student, deals with ide
tity theft, one of the more prominent crimes
in consumer protection. She spends her

Davis has a zeal to "identify
identity theft and do as much
onsumer advocacy as l can."
time hunting down "multiple aliases and
profiles" to build legal cases in the office of
the City Attorney's Consumer and
Environmental Protection unit.
Davis has a zeal to "identify identity theft
and do as much consumer advocacy as I
can." Her most heavily publicized consumer
protection case came earlier this year and
involved 111 victims of fraud, where the
defendant pretended he was a television
repainnan who would retain customers' sets
for an indefinite period of time. In the end,
the defendant pleaded guilty to multiple
counts of forgery, fraud and false advertising.
This same enthusiasm Davis has
demonstrated for her job of three and onehalf years has kept her active in a variety of
civic projects, including the San Diego
Volunteer Lawyers Program and the
Domestic Violence Prevention Project.
When it comes to leisure time, one of
Davis' most towering achievements, with a
competitive time limit and space constraints, was the creation of a giant, sandsculpted tea party, complete with animal
guests and their tableware. Her family is
not unfamiliar with sand; her husband of
nine years, Donald, is an Imperial Beach
lifeguard.

-

Sam Schramski
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Hollywood relies on Thomas Temple, a former Navy SEAL,
to track down movie pirates swapping files on the Internet
BY

CHAE THURESSON

Staff Reporter

E

VER Y day at his office, Thomas Temple receives affirmations of the nightmare that high-speed Internet service has
created for Hollywood. Using software to track movie
files, he routinely sees the pirated downloading on the Internet much of it coming from dorms and computer labs of U.S. universities. A Navy SEAL turned lawyer, Temple joined the Motion
Picture Association a year ago, and has become a front man in
the campaign by movie studios to hunt down the culprits. The
Motion Picture Association is the international arm of the
Motion Picture Association of America and serves as the trade
group for the U.S. motion picture, home video and television
industries.

Question: What is your job?
Answer: I'm in charge of any motion picture piracy that
takes place on the Internet around the world - people that are
sharing or distributing movies online either in the downloadable
format or in hard goods such as optical discs. Also things like
circumvention devices that are used to break the encryption of
DVDs and devices that are used to pirate satellite TV. We search
the Internet 24 hours a day, seven days a week for sites that are

INTERVIEW
·Thomas Temple
'

Title: Director of Worldwide Internet Enforcement,
Motion Picture Association
Born: 1965, Newport Beach
Education : Bachelor's degree, English, Spanish and

engineering, U.S. Naval Academy; Juris doctor,
University of San Diego

Career Turning Point: The end of Navy SEAL training
Most Admired Person: Father
Hobbies: Building furniture, sailing, and reading
Personal: Married
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distributing motion pictures. We take action primarily through
the use of takedown notifications, which we send to the Internet
service providers to get the sites taken off the Internet.

Q: How do you find these sites?
A: We use outside technology vendors that search for us.
We give them a List of things we need to look for and it's up to
them to find it for us. They find it and identify the Internet service provider. We gather information on the computer and person, such as user names, IP addresses and sometimes you can
get additional information if they are operating a Web site by
seeing who owns the domain. The IP address is the one thing
you can get, no matter what, and that very often leads you to the
user.
Q: How do you know if you're downloading something
that's copyrighted?
A: If it's a movie that's in theatrical release or before release
and it's on the Internet, it's pirated. If we find a person using a
regular Internet service and they are distributing a movie, then
they are doing it without the permission of the copyright owners.
If you're distributing one movie file or even half a movie file,
we will take action against the Internet service provider.
Q: Has your enforcement policy produced results?
A: We' re able to identify technologies and individuals that
are doing it, but the number of people doing it continues to
grow. We're using selected litigation, takedown notifications
and education. We try to get the word out that this very tempting
candy out there on the Internet is not to be savored because it's
against the law.
Q: Will your policies be more aggressive this year?
A: We want to work closely with universities and their IT

managers to get the message out. These people are infringing
copyrights and are subject to a lawsuit, and in some instances,
criminal prosecution. We are looking at every possible solution,
including education, continuing to send takedown notifications,
and finding technological ways to stop it. This year you will see
more of the same plus some additional effortsin the education
and technological solutions. If people are violating the law, we
willlook into what we have under the legal system to take action
against that.

Q: Are you concerned about negative public sentiment?
Q: So people using e-mail to distribute movies cannot be
A: What is the negative side of suing people who are stealing . tracked?
from you? There are people writing that and talking about it on
A: It's a difficult situation. The files are much larger than just
television. The negative is that people are stealing from us. The about any e-mail system can handle. Although we can' t monitor
positive is we are doing something about it. It'd be one thing if it, movie piracy as opposed to music piracy is probably not
we were suing people who weren't doing anything wrong. At being done at a significant rate through e-mail or instant messagthe end of the day, the people stealing are taking money away ing. There is a lot of piracy being done over ad-hoc peer-to-peer
from the people making the movies.
systems at universities that we aren't privy to because those are
private networks. It's being done and we don' t have the ability
Q: Where is the biggest resistance coming from?
to monitor to them. We will address those when we find about
A: There is a feeling among a lot of young people that them from the university.
because it's available, it must be legal. That's simply not the
case and we let people know that. In certain cases, we've filed
Q: How did get you go from being a Navy SEAL to a
civil lawsuits against people that were selling pirated optical lawyer?
discs. We've made progress in that regard. We've seen a drop in
A: I became a Navy SEAL because it was down and dirty and
sales of pirated discs on the auction Web sites.
you get to work with cool gadgets such as computers and night
vision equipment The reason I got out was I wanted to keep fightQ: What was the effect of the court rulings earlier this ing as I get older. Once your knees give out, it's hard to carry a 60
year that allowed some of the companies that make piracy pound rucksack. So I went to law school. My goal through law
software to keep operating?
school was to get into computer crime. At the Ventute County disA: I don't want to comment on the details of the litigation. trict attorney's office, I co-founded a computer crimes unit and
There was a ruling at the district court level that went against us. started prosecuting child porn, as well as computer intrusions,
But the case is still ongoing and we are appealing it.
identity theft, credit card fraud, Internet crimes and stalking. I had
been doing that for about a year when I heard about this job. It
Q: How will the paid movie download services play out?
seemed very interesting with widespread implications.
A: Things like Movielink and CinemaNow are promising
methods of distribution. Assuming the consumer is interested in
getting their movies that way, and I think they are, then the studios will want to distribute that way. The comments that say the
studios should just give consumers what they want and then piracy would stop. Well, that's a tempting argument, but what it's
saying is the studios should be distributing their movies for free.
Nobody at the studios would agree with that. You'll see more
consumers interested in getting movies through something like
Movielink and you' II see studios responding to that. The stealing
has to stop and the distributing of movies is going to happen.
Q: Do all the studios agree on how to fight online piracy?
A: We generally come to a consensus. Each studio handles
its own anti-piracy individually but it's not on the scale of what
they do together through the MPA. They do their own work inhouse, but big problems that affect all the studios are more efficiently addressed by the MPA.
Q: Has office downloading been a problem?
A: If I were running a corporation and learned that employees were downloading and distributing movies during work
hours using equipment that I gave them, I'd be hugely concerned. The bigger problem is that peer-to-peer applications turn
a computer into a server, and as a company, I would not be interested in having all ,of my secure computers offering up materials
to share and using up bandwidth. Those computers are a server
that is open to the Internet. When you open a computer like that,
it allows stuff to come in. There's a serious security risk. And
your employee would also be engaged in copyright infringement, which is breaking federal law:
Q: How do you find pirates on Internet chat rooms and email tools, such as AOL's Instant Messenger?
A: Our technology vendors report cases of people sharing
files in chat room channels because it's public and anyone can
get on those chat rooms. If somebody is emailing a movie to
somebody else, that's a private conversation that we are not
privy too. We don't engage in violations of privacy like that.
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Enforcer: Motion Picture Association's Temple uses education, warnings and legal action to deter online theft.
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Executive Profile
BY BRAD GRAYES

For most executives, the back roads of North
County don't lead to career pinnacles.
Then again, Janet Beronio isn't most executives.
After getting her law degree from the
versity of San Diego, and working as an assistant attorney general in Nevada, Beronio
joined Harrah' s Entertainment, Inc. in 1984.
She started out as an associate general counsel for the Harrah's hotel unit, concentrating
on northern Nevada. By 1994 she was the
executive charged with opening Harrah's
Phoenix Ak-Chin, the company's first Indian
gaming property. Her stay included the development of a hotel in 2001.
Meanwhile, the Rincon San Luiseno Band
of Mission Indians were laying plans to improve their eg o and add a resort hotel.
They hired Harrah's to manage the new facility, which opened in August 2002. Beronio
arrived to oversee the operation in June 2003.
Harrah's Entertainment runs 25 other casinos. It reported $4.14 billion in revenues during 2002. The company trades on the New
York Stock Exchange as HET.
Harrah's Rincon has 1,300 employees who, on one level at least, all do the same
thing. "We're just performing different roles
to provide great service to our guests," Beronio
said.

BUSINESS PHILOSOPHY

Essential business philosophy: Provide a
gaming experience that our customers want
and develop their loyalty through relationship
marketing.
Best way to keep a competitive edge:
Know who your customers are. Know what
they want and expect. Exceed their expectations.
Guiding principles: Act with a sense of
urgency in everything you do and always look
to the future. Know your competitors and stay
ahead of them.
Yardstick of success: Meeting and exceeding goals.
Goals yet to be achieved: I set new ones
every day.

JUDGMENT CALLS

Best career decision: Deciding to attend
Jaw school.
Worst career decision: Bad decisions are
merely opportunities to learn. I can't identify
one as "the worst."

I

JANET BERONIO

Toughest career decision: Deciding to attend Jaw school after being in the business
world for six years in an industry I enjoyed.
Biggest missed opportunity: I can't think
of one.
Mentor: I have admired and learned from
a number of different individuals in my career. There isn't any one that I would single
out as a mentor.
Words that describe you: Positive and optimistic. I try to find the positive in everything.

I
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TRUE CONFESSIONS

What you like best about your job: The
nature of the business we' re in, which is hospitality and entertainment. Every day is different.
What you like least about your job: It's a
double-edged sword. It's difficult to plan your
day because there are so many issues that
arise on a daily basis. That's also the good
side - the variety, the challenge.
Pet peeve: Not respecting other people's
time.
Most important lessons learned: Patience
and understanding.
Person most interested in meeting:
Abraham Lincoln, because he had such a significant impact on history.
Most-respected competitor: A competitor in the entertainment/hospitality industry
that I admire is Disney. I respect their creativity and commitment to a high level of service.
They also work to understand who their customers are and what their customers expect.
Three greatest passions: Family, travel,
and the outdoors.
First choice for a new career: Elementary
school teacher. I enjoy sharing, helping others to learn and to see new opportunities.

PREDILECTIONS

Favorite saying: Take time to smell the
roses.
Favorite cause: The Susan G. Komen
Breast Cancer Foundation. I've never been
involved with a group of volunteers that is
more committed to making a difference.
Most influential book: "The Pillars of the
Earth" (The novel, by Ken Follett, is set around
the building of a cathedral in 12th century
England)
Favorite status symbol: I don't relate to
status symbols.
Favorite movies: "An Affair to Remember''
with Cary Grant, and "Shrek," among others.
Favorite restaurant: I'm new to the San
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Title: Senior vice president and general manager.
Company: Harrah's Rincon Casino and Resort.
Education: Bachelor's degree, political science, University of Maryland; juris doctor,
University of San Diego, 1980.
Age: 52.
Residence: Carlsbad.
Birthplace: Covington, Ky., near Cindnnati.
Family: Husband and two daughters.

Diego area, but in Phoenix, it was the local
Original Burrito Company.
Favorite place for business meetings: A
resort atmosphere - just about anywhere!
Favorite vacation spot: The countryside
in the south of France, along the coast and up
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in the hills.
Favorite way to spend time: It's got to be
traveling. A close second is walking, or sitting on the beach and reading.
Favorite automobile: A little sports car
with a convertible top!

CORNELL LAW REVIEW

(CORNELL UNIVERSITY)
ITHACA, NY

3,500
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TAKINGS, REGUlATIONS, AND
NATURAL PROPER1Y RIGHTS
Eric R Claeyst
This Article reexamines federal regulatory-takings law in light of a line
of eminent-domain cases decided in American state courts during the nineteenth century. These decisions drew on Founding Era principles of natural
law to generate a body of what modern lawyers would call "regulatory takings" law. These principles entitled property owners to the free use of their
property. They conceived of a property "regulation" as a positive law ordering an owner's free use of property to accord with the natural rights of her
neighbors. If.a positive law restrained the free use of property for some other
purpose, it constituted an "invasion" of use rights and therefore "took" constitutionally-protected "private property. "
The Article offers three main lessons. First, the Article explains why
modern federal and state regulatory-takings law suffers from serious doctrinal problems. The nineteenth-century cases fashioned workable doctrinal
standards because they consistently followed the principle that the free use of
property deserved protection; Penn Central v. City of New York and other
leading modern cases respect property's social value inconsistently, if at all.
Second, the nineteenth-century cases provide a different way to conceive of
property rights. Most modern property theory is strongly utilitarian; the nineteenth-century cases justified the free use of property as an extension of the
moral freedom inherent in being human. Finally, the distinction these cases
drew between "regulations" and "invasions of right" provide important insights into the original meaning of the Takings Clause in the Fifth Amendment to the U.S. Constitution.
INTRODUCTION: NATURAL-RIGHT THEORY IN NINETEENTHCENTURY STATE EMINE T-DOMAIN LAW ..................
A. Regulations and Takings Now . . ... . ..... . .... ..... .
B. "Regula,tions" and "Takings" During the Nineteenth
Century ...... . .. .. .... . . . . ... . ............... .. .. . .
C. Implications .............. . .........................
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t Assistant Professor of Law, St. Louis University. I am especially grateful to Richard
Epstein for encouraging me to explore nineteenth-century state regulatory takings case
law. I thank Philip Hamburger, Dennis Hutchinson , Daniel Hulsebosch, Christopher
Bracey, Nicole Garnett, Scott Kieff, Adam Mossoff, John Nagle, Troy Paredes, and Pete
Salsich for useful criticisms or suggestions. lam grateful to the University of Chicago Legal
Scholarship workshop, the University of sin Die o Sch
Law the Kansas University
School of Law, and the St. Louis 111vers1ty School of Law for letting me present draft
versions of this Article . Thanks to Richard Brumbaugh for his research assistance, and to
the St. Louis University School of Law for a research grant and other support.
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Experts say exercise is daily
Rx to combat aging
By Kate Callen
orraine Roberts decided
to get in shape when she
turned 50.
Her only previous exercise
had been walking with her
grandmother as a child, but
Roberts wasn't daunted. She
took up golf and quickly found
that she had a strong swing
and equally strong legs.
Nearly four decades later,
Roberts will mark her 89th
birthday in October with her
regular morning stroll. Despite
arthritis in both knees and
asthma, she still golfs - "I love
it, but I don't play as well as I
used to" -and she is regularly
seen among the Grossmont
Mall Walkers, a senior exercise
program in its 17th year.
Roberts also builds strength
through resistance training.
"I do a lot of stretching that I
didn't do before, and I'm more
agile than I used to be," she
said.
"Exercise gets my blood
flowing, and it makes me feel
great. I walk every chance I
get When I go shopping, I
park the car as far away from
the store entrance as I can and
walk in."
Roberts embodies the universal belief, based on research and clinical experience,
that exercise after 50 is a nobrainer: Regular workouts help
counteract the physiological
and psychological effects of aging. And, thanks to an array of
low-impact regimens, the over50·body can achieve fitness
without stress or soreness.
"It's true that people over 50
show declines in balance, mobility, strength and range of
motion," said Jeanne NicholsBernhard, a professor of exercise physiology Sa Diego

L
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StateUniversity's Uepartment
of Exercise and Nutritional Sciences. "But so much of that is
really caused by disuse and
sedentary lifestyles. You can
slow down the so-called 'aging
process' by staying active."
But how?
. For th ose who already exercise regularly, the half-century
mark may be a time when joint
pain and fatigue are cramping
their regimen. For those who
haven't exercised, starting
from scratch can seem like a
formidable challenge, but the
timing is fortuitous.
A fitness surge that began
among baby boomers has
made over-50 workouts accessible and fun.
San Diego is home to a wide
range of exercise programs
sponsored by health care
providers and fitness clubs.
Even the county government is
involved: It sponsors "Feeling
Fit'' clubs through its Aging
and Independent Services
Agency.
As outlined in "Exercise: A
Guide from the National Institute on Aging"
(www.nia.nih.gov/exercisebook/), the most effective
over-50 fitness regimen would
include four types of exercise
each with its own benefits: '
• Endurance or aerobic exercises, such as running and
walking, increase stamina and
can help delay or prevent diabetes and heart disease.
• Strength exercises, such
as weight or resistance training, increase metabolism and
can help prevent osteoporosis.
• Flexibility exercises that
focuson stretching can prevent
or aid recovery from injuries.
• Balance exercises such as

yoga can help prevent the falls
that are a major cause of injury
for elderly people.
Many nontraditional exercise programs combine two or
more of these fitness aspects
with minimal impact on aging
joints.
In its 16th annual study of
sports participation in the United States last spring, American
Sports Data Inc. reported that
the fastest-growing fitness regimens since 1998 have been Pilates, a hybrid exercise of resistance, balance and stretching; indoor aerobic machines
such as elliptical motion trainers and recumbent cycling; and
relaxation techniques such as
yoga and tai chi. Experts believe these trends mean that
aging exercisers prefer workouts low on stress and high on
social interaction.
"People like to participate in
group fitness programs," said
Shelly Buono, an exercise
physiologist for Sharp HealthCare who directs the Grossmont Mall Walkers. ''When you
exercise with a group, you
make a commitment, and you
have more fun. That's a good
way to make exercise a habit
which is very important" '
Kathy James, an associate
professor at the Hahn School
of Nursing at the University
o
San Diego, picked up the fitness habit at age 30, when she
began running to lose weight
and dropped 60 pounds.
"I literally ran my weight
off," James said.
Now 50, James focuses her
research on obesity. In her off
hours, she runs six miles a day
with her running buddy of 20
years. Both _professionally and

personally, James has seen that
exercising is a good way to
stave off the effects of aging.
Over-50 people who experience back pain often react by
lying down, but, James said,
"bed rest is the worst thing for
a back problem."
"You need to move around,
and strengthening the abdominal muscles can really help, because that keeps you from getting a swayback," she said.
Swimming, the ultimate lowimpact sport, is a great way to
tone up aging muscles, James
said.
"Swimming helps give you
strong arms, a strong upper
body, and strong legs," she
said.
Whatever options you
choose, experts agree that you
need to establish an exercise
routine, and a daily regimen is
best

"A 150-pound person who
walks a mile a day will burn
150 calories that way," James
said. "If you make no other ·
change in your diet, at the end
of the year, those 150 calories a
day will add up to 15 pounds."
There is one other incentive
for the over-50 crowd to get in
shape, and it is a powerful one.
Ominous statistics about
childhood lifestyles suggest
that many offspring of baby
boomers already are overweight and unfit.
"Today's kids are not getting
regular exercise, they're spending too much time in front of
the TV, and they're drinking too
many sugary soft drinks," said
Buono, the Sharp HealthCare
exercise physiologist "I hope
the 50-plus generation will help
lead theirkids and their grandkids into a healthier life."

Resources

Sharp Healthcare Mall
Walkers
•
https://www.82sharp.sharp
.com/ClassSearch.asp?dblink=
(800) 82·SHARP
Feeling Flt Clubs, SanDiego

County Aging & Independence

Ices
http://www2.sdcounty.ca.gov/
hhsa/programdetails.
asp?Program|D=2
Tracy.Hudson@sdcounty.
ca.gov
(858) 505-6377
National Institute on Aging,
Resource Directory for Older
People
http://www.nla.nlh.gov
/resource/

Kate Callen Is a San Diego-based
freelance writer.

·,.

Delores Cole stretched during warm-up for the Grossmont Mall Walkers, a senior exercise program. Peggy Peattie I Union-Tribune
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Santa Ysabel tribe to bet its money
on the promise of some bright minds
.

Chet Barfield

STAFF WRITER

t-f

.

colleges or trade schools, Taylor said.
"Themajority of them work and go to school,"
she said. "If we can help them, we want to."
Santa Ysabel is providing scholarships of$500
to $3,000 per student, depending on their tuition
costs. The tribe's newly elected governing council, which took office early this year, obtained the
funding through an education grant from the
U.S. Bureau of Indian Affairs, Taylor said.
Tribal leaders issued a brief announcement on
the scholarships this week, saying their hope is
that "these students not only graduate but return
to the reservation and help with economic development, education and tribal government"
Santa Ysabel which has had no business income in the pas,t, signed a gambling compact
with the state this month. It wants to build a
small casino with 350 slots on its reservation
between Lake Henshaw and 'Julian. The 650member tribe has not announced a development
partner.
San Diego County, the state's Indian gaming
capital, has nine tribal casinos and 14 tribes with
gambling compacts.

SANTA YSABEL INDIAN RESERVATION The Santa Ysabel Indian band isn't rich and
doesn't expect to be, even with a small casino.
But it's pushing hard to become one of the
best-educated tribes in San Diego County.
The remote North County tribe is using
$25,000 in federal funds to provide scholarships
for 20 of its members who are attending universities, community colleges and trade schools this
semester.
"It's amazing that we have 20 adults in college," said tribal Vice Chairwoman Brandie Taylor. "Education's a big push for our (governing)
council."
American Indians have long had the smallest
percent.age of any ethnicity attending or graduating college locally and nationwide.
The Santa Ysabel band of lpai-Tipai· Indians
has seven members attending four-year institutions, including the University of Southern California, University of San Diego, University of
California campuses at Irvine and Riverside, and
California Polytechnic University Pomona Thi- Chet Barfield: (619) 542-4572;
teen tribal members, ages 18 to 35, are in junior chet.barfield@uniontrib.com

"It's amazing that we have 20 adults
in college. Education's a big push for
our (governing) council."
BRANDIE TAYLOR, tribal vice chairwoman
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Freethe state universities to better serve students

E

very state has a government-operated
university system. Some are among the
elite and, like football teams, place in the
GUEST OPINION
exclusive top tier of 25.
But unlike in football, it is the private universiRyan Amacher and
ties, not the state schools, that dominate the academic rankings. In the latest U.S. News & World
Roger Meiners
Report rankings, University of California at
Berkeley and University of Virginiatied for 21st
in the nation, behind 20 private universities.
According to the 2002-03 Governor's Budget
However, public universities do well in some
Summary for California, the state provides a subother national rankings. The Princeton Review
sidy of almost $13,000 for each full.time undergraduate at a state university.
rates several big state universiStudents paid $3,430 in tuition on
ties as the top party schools, and
'State universities would top of that and also fees, bringing
many also rate the worst at
undergraduate teaching quality.
perform better if forced the student payout to about $5,000.
So, the solution? End subsidies
to compete
Room for Improvement
to the state universities. Give the
money to the students in the
Private schools must compete
form of a voucher they can deliver to the uniharder to attract students and convince them,
versity of their choice.
and their parents, they should pay the premium required to go to a private university. The
Shift from lobbying
competition is fierce, and this fosters excelMany could then afford to consider private
lence.
schools such as the University of San
State universities would perform better if
Francisco and University of San Diego, which
forced to compete more than they do now.

-

charge about $23,000 a year in tuition. Some
private schools charge tuition rates that would
be completely covered by the $13,000 voucher
and $5,000 contribution by the students.
In the process, state schools would have to
tum their attention to attracting and retaining
students, rather than lobbying the legislature
and bureaucrats for resources.
And taking it one step further, for state
schools to compete on a truly level playing
field, they should be privatized. That does not
mean they become corporations lusting for
profits. They can be nonprofit foundations, just
like Stanford University and other private
schools. Each university should have its own
board of regents, fully empowered to direct the
future of the university. The focus is on performance, not what is needed to wheedle extra
bucks out of the state legislature.
Free the universities to compete with one
another, to do the best job for students.
Ryan Amacher and Roger Meiners, of the University of
Texas at Arlington, co-authored "Free the Universities:
Reforming Higher Education to Keep Pace with the
Information Age."

The Vista, September 18, 2003

USD intiated into Phi
Beta Kappa Society
By Courtney Holowach

STAFF WRITER

The University of San Diego has
been accepted into the oldest and most
distinguished undergraduate honor society in the country, the Phi Beta Kappa
Society. This is yet another honor added
to a list of distinctions USD has been
collecting of late.
"It [Phi Beta Kappa] says a lot about
our university that we were accepted,"
Dr. Thomas Cosgrove, Associate VP for
Student Affairs and Dean of Students
said. "People who understand quality
and education
will look at USD
now."
Phi Beta Kappa was founded
on Dec. 5, 1776.
The mission of
Phi Beta Kappa,
as stated on
their website,
is "fostering
and recognizing
excellence in
the liberal arts
and sciences."
Today, 270 colleges and universities have
chapters of Phi
Beta Kappa on
their campuses. Acceptance into the
society includes the University among
those institutions.
"We now have a form of national
recognition," Dr. Frank Lazarus, Vice
President and Provost, said. "It gets us
[the University] among a select few
institutions."
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The application process for admission into Phi Beta Kappa takes three
years and involves many steps. It is
not unusual for universities to be declined admission multiple times before
acceptance. The university had applied
in 1991 and 1997 before being accepted
during the 2000 application process.
"The process is long, involved, arduous, and requires a lot of persistence; but
in the end it is worth it," Dr. Jim Gump,
head of the history department, said.
Gump was coordinator of the application process. He oversaw the project,
keeping everyone on schedule. Phi Beta
Kappa faculty members nominated the
university for membership by filling out
an in depth report about the university.
After approval of this report a site visit
team is sent out to investigate the university. A positive report from the site
visit committee yields a recommendation for vote from the united chapters.
This council convenes only once every
three years. A favorable vote from

the council
allows for
admittance
to the society.
" W e
convinced
a very distinguished
group that
we
have
stature.
Especially
considering
how young
an institution USD
is," Dean
of Arts and
Sciences

Dr. Patrick Drinan said.
Phi Beta Kappa being on campus
greatly enhances the prestige of the
already respected university. This decision corning on the heels of being named
one of the nation's top I 00 universities
by US News and World Report as well
as being mentioned in the Princeton
Review.
"It [Phi Beta Kappa] is a mark of
distinction that will open doors," Gump
said.
The class of 2004 will be the first
class eligible for election into Phi Beta
Kappa. Students of senior standing
studying the liberal arts who are in the
top ten percent of their class may receive
invitations into the society.
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A MULTICULTURAL
O UTLOOK AT WORK
Guadalupe Corona seeks a doctorate
while balancing work and motherhood

SAN DIEGO METROPOLITAN
SAN DIEGO, CA
MONTHLY
50,000

SEPTEMBER 2003

C

ulture and diversity are passions of
Guadalupe Corona. As the director of
the U!}ited Front Multicultural Center at
Universit of San Die o, her time is sp
overseeing the center in its contribution to
the creation of a campus environment that
respects and supports diversity and pluralism.
Along with being in her last year studying for a doctorate in leadership studies at
USD, Corona chairs the National
Latina/Latino Caucus, is a trustee for the
Centro Cultural
de a Raza, is on
the board of the
House
'of
Hospitality
in
Balboa Park, is a
member of former police Chief
David Bejarano's
Advisory
Council, MANA and is former president of
the
Graduate
Education
Student
Association.
Corona, 32, balances all this while raising her 9-year-old son, Endo Javier Rosales.
She has received recognition from many
organizations, including the Multigritos
Award from the cultural center and the
Saturn Award for team efforts on a college
project.
Now politics has entered the picture,
with Corona running for a seat on San
Dieg City School District board in
District D. She spent six weeks this summer teaching a Latino studies class in
classroom experiGuadalajara, her
ence. "I want to explore that more," she
says of teaching.
How does she do it all? Corona jokingly says she doesn't sleep.
Her son and the Multicultural Center
are her greatest accomplishments. She is
proud to be o e of the founders of the
United Front ulticultural Center. A firstgeneration Chi ana, Corona is the oldest
of four and th first to go to college. She
is the second in her generation to receive a
bachelor 's degree; hers is in MexicanAmerican studies with a minor in
women 's studie . In addition, she is the
first of about 40 cousins to receive a master's degree.
- Maria L. Kirkpatrick
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New head of school, faculty
and staff: Woodlands Academy
of the Sacred Heart in Lake
Forest has welcomed a new
Head of School and five new
faculty and staff members to its
educational community for the
2003-04 academic year.
Nancy Morris, RSCJ, formerly
of Atherton, Calif., will serve as
Head of School for the academic year.
Morris holds bachelor's and
master's degrees from the University of California at Berkeley,
and San Francisco College for
Women, respectively. She has
held numerous leadership positions at Sacred Heart schools
across the country, including
Principal of the Schools of the

Sacred Heart in San Francisco,
and Director at Sacred Heart
Schools in Atherton, Calif.
Morris also has served as President of the San Diego College
for Women, now known as the
University of San Die o. She is a
past Trustee of Woodlands
Academy and the University of
San Die&Qi._ and is presently a
member of the Board of Directors of the Center for Ethics and
Advocacy in Chicago.
Rocco Gargiulo, formerly of
Greenbrae, Calif., will teach
mathematics. He holds a MAT.
from Grand Canyon University,
Phoenix, Ariz., and a B.S. and
B.B.A. surnma cum laude from
the University of San Francisco.
Ben Bates of Lake Forest will
teach ceramics. Bates has a
M.RA. from Southern Illinois
University and a B.FA from the
Kansas City Art Institute.
Kimberleigh Magee of Wauconda is Woodlands' new
registrar. Magee will also work
as an assistant in the Principal's
and College Counseling offices.
She is a graduate of Lake Forest

DAILY HERALD
<LIBERTYVILLE)

ARLINGTON HEIGHTS, IL
FRIDAY
5,914
SEP 5 2003

College, and is pursuing a
master's degree at DePaul University. Mary George of
Northbrook and Cynthia Salvaggio, formerly of Austin, Texas,
have joined Woodlands' boarding school program as residence
life staff members. George has a
M.A. from Kerala University,
India, and a B.S. from Madras
University, India. Salvaggio
holds a B.S. magna cum laude
from Southwest Texas State University, San Marcos, Texas.
• Founded in 1858, Woodlands
Academy of the Sacred Heart is
an independent, college preparatory school for young women
offering day and boarding programs. Woodlands is a member
of the worldwide Network oj
Sacred Heart Schools and is
accredited by the Independent
Schools Association and the
North Central Association of
Colleges and Schools. For information
on
Woodlands'
programs, call (847) 234-4300, or
visit the school's Web site at
www.woodlands.lfc.edu.
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Woodlands names
Head ofchool
The
of Trustees of
Woodlands Academy of the
Sacred Heart in Lake has
announced that Nancy Morris,
of Atherton, Calif. has been
appointed Head of School for
the academic yea:i; 2003-2004.
Morris will replace Carol
Campbell, who is on a medical
leave of absence.
Morris holds bachelor's and
master's degrees in English
from the University of
California at Berkeley, and San
Francisco College for Women,
respectively, and she was a
doctoral candidate in English
at Stanford University. She has
served in various leadership
positions at Sacred Heart
schools across the country,
including an appointment as
principal of the Schools of the
Sacred Heart in San Francisco,
and an extended term as
Director of Sacred Heart
Schools in Atherton, Calif.
Morris also has served as
president of the San Diego
College for Women, now
known as the University of
San Diego. She is a past
trustee o WoodlandsAcademy
and the University of San
Diego, and is a member of the
Board of Directors of the
Center for Ethics and
Advocacy in Chicago.
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New college plan locks in
today's tuition costs
200-plus private
schools participate
By Steve Rosen
KNIGHT RIDDER NEWS S

..
II
T wtion
at pnvate co eges
and universities continues to
climb faster than the inflation
rate, with no end in sight. Will
many families be able lo afford
the tab in 10 or 15 years?
Yes. At least that's the hope
behind a new educational
savings plan unveiled this
month that allows parents to
lock in today's tuition costs at
private schools for when their
child actually enrolls - regardless of inflation or what happens in the stock market.
While that may sound hard
to beat, there are some issues
to think about before you decide whether to invest in this

plan.
The Independent 529 plan
was launched Sept. 3 by a
group representing more than
200 private schools, including
Point Loma Nazarene University and the niversity of San
Diego.
a complete list of participating schools and for enrollment information, check out
the Web site www.independent529plan.org.
111e Independent 529 plan is
a type of 529 educational
savings plan, so named for the
associated section of the federal tax code. Like other 529s,
such as U1e various state-sponsored programs, the money in
the account can be withdrawn
tax-free as long as it's used for
eligible education expenses.
Here's how the privateschool plan works:
Families purchase a certifi-

cate ·that guarantees a certain
percentage of tuition, which
varies depending on the
school's current sticker price.
In essence, future tuition is being purchased at today's prices.
. For exan1ple, if you invest
$10,000 in the plan today, hoping to send your child to a
school that now charges
$20,000 a year for tuition, you
would have locked in half a
year's tuition for down the road
- regardless of how much the
tuition increases by the time
your student enrolls.
If your child ends up at another participating school with
a steeper p1ice, your $10,000
investment would buy less.
As an added incentive to buy
into the program early, each
participating college offers a
discount of at least half a percent off current tuition for each
year the certificate is held.

expenses.
Is it a good deal?
The program might be best
suited for families already leaning toward private schools or
for conservative investors who
might be wary of investing on
their own, said Joseph Hurley,
a college financing expert and
author of 'The Best Way to
Save for College: A Complete
Guide to 529 Plans."
If your child attends a nonparticipating private or public
institution or decides to forgo
college, yow· investment will be
refunded, though you might
not recoup the entire amount.
In addition, Hurley notes,
prepaid tuition programs such
as this put you at a disadvantage when applying for .financial
aid. That's because the financial
need of a family is reduced dollar for dollar by the amount of
the tuition certificate.

The Web site provides a calculator to help you determine .
the tuition benefit at a particular college.
Certificates must be held at
least three years before they
can be redeemed.
You can put in as little as $25
a month, as long as you agree
to invest at least $500 over two
years. The maxinmm amount
of tuition that can be purchased
is $137,500, equal to five years
of tuition at the most expensive
school in the plan.
When you purchase a certificate, you don't have to choose
a school. Plan sponsors also
note that participation doesn't
increase your child's chances
of getting admitted.
Investments will be pooled
into a fund managed by TIAACREF, the huge investment
and pension fund company.
There are no fees or additional

Keep in mind that the Independent 529 plan might only
cover a portion of undergraduate tuition and some mandatory
fees. So you11 still need to cover
the rest of the bill.
Program sponsors hope the
plan will be expanded to include room and board as well
as graduate studies.
Finally, you certainly need to
compare the private school
plan to other college savings
options, such as Coverdell Education Savings Accounts or
the state-sponsored 529 college
savings plans.
Bottom line: The Independent 529 may fill a need for
those parents who, in Hurley's
words, want to "sleep at night''
without worrying about tuition
inflation.
. Then all their child has to do
is get into the college.
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"So," the financial adviser
asked the founder of a family
business, "Your balance sheet
has two major assets on it the business and the real estate
rented only by your business.
Have you thought about diversifying at all?"
Frowning, the business
founder replied, "Ha! I get a
higher return on investment
from my business every year
than any other investment
that's out there - I make a
good salary ·and enjoy a nice
lifestyle, so why should I invest
any place else?"
This is a conversation I have
heard
repeatedly
when
working with owners of family
businesses. The old adage of
investing "in what you know"
makes sense. However, having
wealth concentrated in two
illiquid assets limits the flexibility an owner has when it
comes to financial and ownership transition planning. It can
also hobble the family, as succession planning requires
financial as well as emotional
flexibility.
Let's look at the transition of
ownership first. If a founder
has been planning to sell
his/her shares to a family
member, what happens to
his/her personal cash flow if
the value of the business is such
that the resulting installment
payments won't cover the
lifestyle to which the owner has
become accustomed?
What if the business goes
through a downturn and is
unable to pay the entire rent
stated in the lease, or the family
member can't make the
required monthly payments?
What if the parent gave away
shares to his/her children
without thinking through the
consequences of doing so?

w·1t out assets t at are

outside of the business, this
kind of ownership tran.sition
plan could be difficult to implement.The family member who
is buying the owner's shares has
no obligation to provide an
annuity to the owner; rather, the
buying family member is purchasing the interest in the business for a fair price, not
initiating a family welfare
system.
Being held financially hostage
by one's own business that may
not have a high enough market
value is not a comfortable position for a founder contemplating some form ofliquidity event.
Typically, as profits increase, the
founder, and perhaps other
family members, increase their
salary and lifestyle, rather than
adding liquid assets to their
balance sheet.
A wiser path to follow is to
make it a habit to use after-tax
wages, bonuses, dividends or
distributions to develop additional assets outside of the business. Having a portfolio of
diversified mutual funds, stocks
and bonds, owning residential
real estate, or even another
business, puts more "legs" on
the business owner's financial
stool, making it steadier.
Having a commercial building
that will accommodate more
tenants than just the family
business is another form ofbeneficial diversification, as it is
unlikely that all tenants would
encounter financial hardships
simultaneously.
It is also advisable to own
assets independent of the business, without any other family
members'
involvement
or
shared ownership. This allows
one
family
business
owner/member to sell, refinance
or give away an asset without
. having to deal with family
members in this arena as well as
in the business.
Having a highly concentrated
balance sheet can also cause
problems in the management
succession aspect in a family

b usmess.
·
Un ess t h e 1ound er
has other revenue generating
assets to replace his/her salary
that gradually may have to be
reduced to pay adequate compensation to family members
moving into leadership positions or non-family key employees, the founder may not be able
to hire the best talent to take
over the business.
Having a qualified retirement
plan, . which ideally is fully
funded each year, also helps
financially cushion ownership
and management succession
plans. In an optimal situation,
the owner/founder doesn't need
to take withdrawals until reaching the mandatory distribution
age of 70 1/2. Having a substantial rollover IRA waiting in the
wings to supplement income
from the sale of a business or
spotty rental income is good
planning and provides added
flexibility.
Another useful planning tool
is to implement a nonqualified
deferred compensation plan of
some kind,
such · as
a
Supplemental
Employee
Retirement Plan (a SERP) or a
Rabbi trust. Establishing these
kinds of arrangements long
before the owner/founder is
h eading into retirement or
gifting and/or selling their
shares to other family members
is preferable.
Family business founders are
rriore likely to step aside in favor
of the next generation or divest
themselves of their business
interest if their financial future is
secure. By owning assets that are
completely independent from
the business and the family, the
family business founder has
more choices and flexibility
when looking at ownership and
management strategies.

Eddy, CFP, is president of San
Diego-based Creative Capital
Management Inc. and co-founder
of the Family Business Forum at
USD. She can be reached at
peggy.eddy@sddt.com.
Source Code: 20030929tbg
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elsewhere. Signing up for cards at campus
tables is a like a quick fix. They lure students in with promises of gifts, often rush
them through the sign-up process and, as
some students report, tell them the legal
information is tedious mumbo jumbo.
"Marketing to students is definitely working, as many of them end up signing up for
as many as five or six credit cards," says
Don Blandin, President of American Savings Education Council, a nonprofit coalition aimed at raising awareness of financial-management issues.
What many people, students included,
don't realize is that every application for
credit becomes part of a permanent record.
Even impromptu applications at Macy's or
Target will show up. And if you receive the
card and don't use it, it will read to creditors
as a short-term card with no activity; one of
the worst notes for a credit report. Card
issuers don't typically point this out. Your
credit report can determine whether you get
the house, the car and, in some cases, the job.
Many employers now run credit checks
as a part of the hiring process, even with
college students. UCSD's Rona-Tas says
insurance companies run credit checks
before giving quotes, because, statistically;
credit records are better predictors of accidents than driving records .
If the general public is unaware of the
consequences of bad credit, most students
are completely ignorant. Coming into their
own intellectually, emotionally and fmanciallY, college students are at a particularly
vulnerable age. It may be surprising, then,
that college administrators permit credit
card issuers on campus. Texas Christian
University in Fort Worth, Texas, allows
MBNA Master Card to advertise with bookstore receipts in exchange for a share of the
royalties, $20,000 to $30,000 annually and 1
percent of all purchases made with student
cards acquired through the program.
Yolanda Levya, director of SOLO (Student Organizations & Leadership Opportunities) at UCSD, told CityBeat that as of January 2003, card issuers are no longer permitted to solicit on campus.
The Universityof San Diego allow lim
ited access to a few card vendors, who "sup
port our philosophy of encouraging respon
sible credit card use, " said USO spokesperson Liz Harman. At orientation, USO fresh
men and transfer students learn about th
importance of good' money managemen
and the risks and responsibilities of credi
card use, she added.
Since Manning's report and much public outcry; there's been a push for legislation
outlawing the credit card solicitors on college campuses. In fact, during the 1999-2000
school year, more than 400 colleges and universities enacted official policies against
on-campus credit card marketing. And in
September of 2001, Assembly Bill 521
passed, requiring the University of California, California State University and California Community College systems to adopt
policies regulating marketing practices
used on campuses by credit companies.

The law also requires administrators to
limit the number of marketers allowed on
campus, forbids marketers to hand out freebie items-like water bottles and Frisbees-and requires that debt information
and counseling be offered at freshmen orientations. California's college students will
see the affects of AB 521 beginning this fall.
Paul Richard, executive director for the
Institute of Consumer Financial Education a San Diego nonprofit, predicts that a
decrease in student use will force credit
"Student credit" continued on Page 14
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Do colleges ignore student credit card abuse?

by Nina Lary
esh out of high school, Alicia Marie
Allgood entered Purdue University in
the fall of 1998. While on campus, she
frequently came across MasterCard or Visa
booths offering free t-shirts and water bottles. This optimal positioning allowed them
to prey on those most vulnerable to the dangling carrot of purchasing power-students.
"There may have been a half-dozen on
campus during any given day, " Allgood
recalls. " It wasn't their persistence or
what they were selling, but their location,"
she said.
All she had to do for the free Frisbee was
fill out a credit card application. She signed
up for two cards-both from vendor
booths-that first semester and during the
following two years proceeded to rack up
$9,000 in personal debt. She managed to
work off $7,000 but soon found herself back
in a puddle of debt.
After her first semester at Purdue, Alicia transferred to University of California,
San Diego. But her cross-country move didn't do much to lighten her financial load.
Allgood's story is common, her desire
universal in theory, but very personal in
affect. "I wanted power," she admits, "I
wanted to buy things."
Akon Rona-Tas, professor of sociology
at UCSD, sees the dilemma of debt from a
historical point of view. "Until well into the
20th century, borrowing money was considered a social stigma. Debt was seen as a sign
of failure, of inability to provide for oneself
and family. If you were in debt, you were
considered lazy," he explained.
"Sometime in the last 20 years, " he
says, "borrowing has become almost a
patriotic duty."
According to the Kiplinger Monitor, 1.5
million Americans filed personal bank-

ruptcy in 2001, a 19-percent increase from
2000. Of these million-plus filings, 70 percent were Chapter 7, which erases virtually
all debt from the filer's record. Forty-one
percent of these same filers blame credit
mismanagement for bankruptcy, and 37
percent have taken cash advances from one
credit card to make payments on another.
Credit card debt has become almost an
American norm as more and more people
are turning to debt-consolidation professionals and services like paycheck advances.
Working-class Americans are familiar with
the negative cycle of credit card debt, but it
wasn't until a few years ago that it became
apparent that teens and young adults were in
the same boat. College students particularly
are becoming mired in debt, and the springboard is often the higher-learning institutions that parents trust for the safety and
well-being of their kids.
Georgetown University sociologist
Robert Manning was one of the first to pinpoint the growing trend of credit card debt
among college students. In June of 1999, the
Consumer Federation of America released
"Credit Cards on Campus: Costs and Consequences of Student Debt," a 90-page study
authored by Manning. The report outlined
the negative effects of debt on college students, citing everything from an increase in
dropout rates to suicides. The study also
focused on the seductive and aggressive
marketing tactics of credit card companies.
Uwire, a web-based campus news
source, yields many stories similar to Allgood's-horror stories of students starting
their college careers only to end up in a
dark pit of debt. A survey by the United
States Public Interest Research Group
found that students who obtain credit cards
at on-campus promotional tables carry
larger balances and pay off their credit
cards later than those who obtain cards
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Online Classes Speed Credits
and Degrees for Working
Cyber Students
by Janis Dice

W

hen Fawn Ueberschaer of Yuba City was designing a model for developing online mathematics
courses for California state universities as her
master's thesis in 1999, she had no idea she'd be
a cyber student one day. One of thousands of
people each year in the Capital Region turning to alternative
schooling to accelerate their climb to higher education, Ueberschaer took her first Internet-assisted class a few months ago
through the ,University of San Diego satellite site. Ironically, it
was a course on incorporating Internet use into the classroom.
A teacher at Westside Elementary in Rio Linda, Ueberschaer found the ability to earn required continuing education
credits online as agreeable as she had postulated distance
learning would be.
"I felt very comfortable taking the class over the Internet,
although there are arguments
against it, such as how do you
know the enrolfed student is
really the one doing the work?
But, that's true in a phys_ical class
as well. The professor has no
idea if the student sitting there
actually wrote their own term
paper or thesis, either."
She says the lack of a classroom connection with other students made her feel a bit
detached , but the immediate
feedback and one-on-one attention - often lacking in traditional
schooling - were big benefits of
communicating with her professor via email. But the greatest
advantage for this fourth-grade
teacher was the convenience of not having to commute to a
campus classroom after a long day in her own classroom.

Get it Over With

"As a post-graduate student with more than 100 units, I
just wanted to get it over with," Ueberschaer says. "Unlike traditional classes where you have to wait for fall to enroll, you
can do this anytime. And I could spend five minutes or five
hours on it at a time. It was totally up to me
The flexibility of distance education - or e-learning - is
just one alternative for adults looking to advance their degrees
and for companies needing to instruct their personnel as efficiently as possible, says Jan Geiger, California State University,
Sacramento, director of contract and corporate education.
"Businesses enjoy a tremendous opportunity to train their
employees in uniform content across the country at the same
time. It's an extremely cost-effective method of delivering training to large numbers of employees."
2003 C a lif o r ni a "s

Capital R egio n

AUGUST 2003

The blend of online and classroom courses offered are
used by private corporations, public entities and government
agencies, either enrolling staff in existing classes, such as
safety procedures and conflict resolution, or paying the college to develop specialized curriculum tailored to its unique
requisites.
Clients often use Internet training for their employees to
continue with hands-on, self-paced learning after classroom sessions end. "The need is out there and that's what first drove the
increase in online courses," Geiger says. "But the plethora of
choices and access to good online training made it proliferate."

Sweet Attraction

E-learning is on the rise, the American Society of Training
and Development's 2002 State of the Industry Report confirmed , but that's not news to Linda Behrens, director of distance education for the University of California, Davis
Extension. Even a soured economy hasn't affected the sweet
attraction of UCD's online lessons.
"The economic downturn has had an effect on reducing
the overall student population," she says, "while the number
of online students is continuing to
grow." Behrens estimates that 90
percent of the pupils who enroll in
distance learning do so because
they like the freedom of not having to be somewhere at a certain
time and day. As they take their
first course and experience that
autonomy, "they become converts and will continue to take
online classes."
Most cyber students are working people who want to improve their career opportunities,
Behrens says, so distance education is a flexible way to squeeze
classes into their already saturated
schedules. They may proceed at
their own pace any time there's
convenient Internet access and
still be exposed to well-developed
classes led by top-notch teachers.
A leader in scientific education, UCO has developed some
of its own software for conducting cyber courses, so the
demise of a vendor's technical support won't impede the students' progress. "Our two top priorities are the quality of the
instructors and up-to-date curriculum. Because we're a
research institution and the science of adult learning is something we study, we really look at what is the best environment
for learning, whether it's in the classroom or online."

Opening Opportunities

Although access to Internet courses has opened educational opportunities to anyone with access to a computer and
the World Wide Web, sometimes a classroom is the only
option, even when it's a bit untraditional .
A graduate of CSUS living in Sacramento and working fulltime as a field biologist for the National Audubon Society, Kathy
Gilbert wanted to obtain a master's degree in forensic science
but needed an alternative to daytime courses and fou d it in
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Sacramento at the University of New
Haven's sole satellite campus. "The classes
were at night, so you could still work during the day, which I had to do," she says.
"The atmosphere was less like a
college campus and more like a summer
camp , with the classroom being just
one big conference room . But there
were only 28 students in the program ,
which I really liked because we could
get close to our instructors. They actually knew your name," she adds, laughing. "But my instructors weren't 'teachers.' They were already working in the
industry, so I was learning from people
who were in the business, doing the job
day in and day out."
The course fee is $4 75 per credit,
"but it was an accelerated program,
which I finished in one year, then took
another semester to finish my thesis ,"
Gilbert says, "so it was definitely worth
it. " The effort certainly paid off. Shortly
after receiving her degree, she was
hired by the Scottsdale Police Department in Arizona and is now a crime
scene specialist.

Quick Routes

In addition to satellite campuses of
big-name colleges, the Capital Region
boasts several private universities that
also provide quick routes to complete
undergraduate and graduate programs,
such as the University of Phoenix, where
students can earn a degree in as little as
two or three years.
The school, whose instructors also
are expert working professionals, developed the "FlexNet" format, combining the
face-to-face interaction of a classroom
environment with the convenience of the
Internet. About one-third of the student's
lesson time is spent on campus, twothirds is interaction through cyberspace.
There also are courses available 100 percent online.
National University, which has been
an accredited nonprofit institution of
higher learning since 1971 , also offers
accelerated approaches to more than 46
undergraduate and graduate degrees and
15 credential and certification programs.
With 29 learning hubs in 11 major metropolitan areas , including its Sacramento
Regional Academic Center, National uses
email, video teleconferencing and videotape to conduct its more than 200 online
courses. Tuition is $950 for 4.5 undergraduate units, $1,070 for the same number of graduate program units .
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Greentree Gazette, September-October 2003
The National Student
ringhouse
a ppointed a former
client, Robert Dunning, to be director
of its south-central region. Dunning
was the universityregistrar at Sam
Houston State
University. He now has
responsibilityfor increasing participation in NSC' s free degree and enrollment verification programs, and its
subscription-based educational
research service, EnrollmentSearch.
The Degree Verify service just added its
500th participating institution,
Northwestern University. ...
Education One Group, Inc. has
named Jennifer Sutch market manager
for Michigan. ChristopherMartin is
market manager for southeastern Texas,
and Jeff Johnston is market manager for
northern Ohio and southern Michigan ...
Robert Crawford has joined Sallie
Mae as senior vice president and controller. He was vice president and controller of Capital One Financial Corporation since 2001 . ... Lauren Tennes has
joined Sallie Mae as director of govern1t relations .... Tom Joyce replaces
Boyle as vice president of corporate
communications for Sallie Mae. Boyle
has moved on to become the president of College Parents of America. ...
ACS has a new outsourcing contract

with the Massachusets Board of
Higher Education for student loan
processing valued at $2.4 million over
five years .... The Louisiana Student
Financial Assistance Commission has
signed a five-year contract renewal
with Sallie Mae for FFEL guarantor
services. Pat Downey is the new director of IT at the Oregon Student
Assistance Commission (OSAC).

The ins & outs

infiNET Solutions has signed agreements to provide its QuikPAY automated billing and payment processing
services for Western Washington
University, Soutqern Methodist
University, University of San Diego
and Rollins College . ... infiNET has
teamed QuikPAY with Diebold's CS
Gold 4.0 system for the University of
Kansas campus card system. With
QuikPAY students can transfer funds
to a campus card in real-time.
R&B Solutions is the new name of
R&B Receivables Solutions ....
CyberSource will provide electronic
payment solutions for the University
of California, Los Angeles. UCLA
will use CyberSource's Payment
Manager software to centralize all
credit card payments made to the uni-

I can get it for you retail
ShopperTrak retail intelligence solutions have entered the higher education marketplace at the University of
Washington via University Book
Store, an independent, for-profit
retailer. Washington's is one of the top
three college stores nationally in sales
volume. ShopperTrak's Orbit retail traffic technology devices in the entranceways, combined with the store's own
point-of-sale data, enables calculation
of each store's conversion rate-the
number of potential customers
divided by the number of transactions
over a time period. ShopperTrak's software helps guide marketing and promotion to drive traffic and sales, while
optimizing staffing.

versity, including tuition, housing,
parking, event tickets, and pre-paid
"BruinCards." Payments may be
made online or through point-of-sale
systems. The CyberPay module
allows UCLA's corporate financial
services department to manage all
credit card transactions, regardless of
the computer platform in use at each
site. CyberSource designed and built
the gateway application using
Microsoft .Net technology.
-·-

subsidiary wiredscholar.com, launched Mississippi
Wiredscholar (www.mississippi.wiredscholar.com), with college-

planning information specific to Mississippi. ...
The Huntington Education Loan comes complete with a

free seminar on personal financial management. . . .
The Royal Bank of Scotland in London gets an "Incredibly
,.
Promotional Award"for offering a free flight to any of threemajor
European cities to students who borrowed before July 31

deadline-free application process and an option to defer repay-

Students are provided free overdrafts up to £2,000 in their final

ment for up to six months after graduation. The bank is cross-

year of study, along with discounts on goods and services, all avail-

marketing checking accounts,credit cards and renters'

able until a year aftergraduation. To those borrower benefits add

insurance to students along with the loan, and home equity

up to three year of interest-freelending, a £2,000 interest-free

1.oans to parents as well ... . Sovereign Bank is offering a free

overdraft re-finan ng loan,and a seeming host of others. They are

checking account to any student 18 to 25 years of age in atten-

part of Royal Bank's 2003 GraduateRoyalties loan, with whicha

dance at a college, university or other undergraduate school

student may borrow £15,000 at 6.3% APR with a nine-month
.

either full-time or part-time. The checking account comes with a

repayment holiday.
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women of all ages, takes place
Oct. 4 from 9 a.m. to 6:30 p.m. at
the University of San Diego.
The one-day festival kicks. off
By Jennifer Chung
with a few short films, followed by
a panel discussion with the :filmmakers. Director Jennifer Spell
Hot on the heels of the San will
discuss
her
film
Diego Film Festival, a number of "Unforgettable: The Little Mo
niche film festivals are gettmg Connolly Story," and The Reel
ready to roll film around town.
Grrls of 911 Media will participate
The festivals will showcase mde- in a panel discussion after the
pendent films you're unlikely to screening of their two films, "Reel
see anywhere else.
·.
Girls" and "Can You Hear Me
Up first is Outfest, the sixth
Now?"
annual gay and lesbian film festiA Filmmakers Lunch gives
val which started Thursday and attendees an opportunity to dine
runs through Sept. 28 at with festival filmmakers and
Landmark's Ken and Hillcrest discuss their films. At 1 p.m. the
cinemas.
program showcases nine shorts
The festival features gay, from female Asian American
lesbian bisexual and transgen- :filmmakers, in collaboration with
der-themed films and videos the San Diego Asian Film
intended to enlighten, educate Festival.
and entertain the diverse commuThe Young Filmmakers Series
nities of Southern California, begins at 3 p.m., featuring shorts
according to the festival's Web written and directed by young
site.
female filmmakers about issues
Friday's four feature-length film facing women today.
screenings will be followed by an
The day will conclude with the
opening night party at Top of the centerpiece film "Whale Rider,"
Park, at the Park Manor Hotel m written and directed by Niki Caro.
Hillcrest. A number of shorts, fea- The critically acclaimed film is
tures and documentaries round about a young Maori girl who
out the weekend, with the requi- dares to confront the past and
site after-party each night.
change the future.
Single tickets are $10. An
The San Diego Girl Film
Outpass is $100, and gets you into Festival's mission is to empower
all festival programs, with pnonty young San Diegan women to
seating. Ticket packages are also become leaders by inspiring them
available. Landmark's Ken Cinema through film. Organizers hope the
is located at 4061 Adams Ave. in festival will provide opportunities
Kensington, and Hillcrest Cinemas for women film producers and
is at 3965 Fifth Ave . .in Hillcrest. directors to act as mentors to help
For complete s'chedule, visit guide the next generation of
www.outfest.org/sdfest.frame.html. female youth into leadership
The inaugural San Diego Girl roles.
Film Festival, featuring films
Tickets for the screenings are
about young women created by free
with
registration
at

Spotlight

153

www.sdgff.org. The Filmmakers
Lunch costs $20.
The San Diego Asian Film
Festival runs Oct. 2-5, and will
showcase more than 130 .features,
shorts and documentaries made
by or about people of Asian
descent.
The SDAFF, now in its fourth
year, was created to celebrate the
city's diverse Asian Pacific communities through culturally sensitive and provocative stories, and
to foster understanding among
different cultures. Somewhat
marginalized in American television and film, Asian Americans
have the opportunity through this
festival "to experience these films,
share their culture through these
films, and feel empowered
through Asian American cinema,"
said festival Executive Director
Lee Ann Kim.
Kim suggests that Asian film
festivals can send a message to
Hollywood f at, tne Asja1n, community will support Asian artists.
We won't see more representation
of Asian Americans in mainstream media "until our community understands that our money
is power in Hollywood," she
asserted.
Filmic highlights include
SDAFF alum Greg Pak's "Robot
Stories," the San Diego-made
"Trade Offs" and South Korea's
highest grossing film ever,
"Memories of Murder," about an
investigation of real-life serial
murders in the Korean countryside.
A number of workshops,
panels and receptions are also on
the schedule for the four-day

competitive festival. More. than
150 filmmakers, and actors from
featured films will be on hand.
Awards will be presented on
Saturday, . Oct. 4 at the
Doubletree Hotel in Mission
Valley. The gala will include
dinner, a silent auction and a
chance to rub elbows with celebs
like Sandra Oh (from HBO's
"Arli$$"), Keiko Agena (WB's
"Gilmore Girls"), Eddie Shin
(Fox's "That so's Show"),
Tamlyn Tomita ("Joy Luck
Club") and others.
"Anybody who comes to this
festival will leave with something
more than what they came with,
from a cultural standpoint, educational standpoint, and entertainment-wise," said Kim. Plus,

she added, it's just a lot of fun.
Most
programs will be shown
I
at t e Madstone Theaters
Hazard Center, at 1370 Frazee
Road. Other venues include
University of San Diego's
Institute for Peace and Justice,
High Tech Middle School and
Regal Rancho Del Ray Theater
in Chula Vista.
The full festival schedule is
available at the Web site,
www.sdaff.org. Single tickets for
films are $6-$8.50, panels and
parties cost $5, the awards
dinner is $125, and an all-festival pass is $100. Purchase discounted tickets online before
Oct. 2.
jennifer.chung@sddt.com
Source Code: 20030925tbh

A scene from last year's San Diego Asian Film Festival: Keiko Agena

of the WB's "Gilmore Girls" arrives on the red carpet at the gala awards

dinner.
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<WHAT'S HAPPENING>
Movie fans
see independent films about women by
women of all ages while helping
support young women's leadership at the San Diego Girl Film
Festival next Saturday,
The free, one-day festival is in
the University Center at the University of San Diego from 9 a.m.
to 6:30 p.m. The program includes both short, independent
films - many making their San
Diego debut - as well as feature
films, all rated PG-13 and above.
Some of the filmmakers will participate in panel discussions with
the audience and there will be a
"Filmmakers Lunch" at noon, providing attendees an opportunity
to dine with the festival filmmakers and discuss their films (cost:
$20). The day concludes with the
centerpiece film "Whale Rider,"
written and directed by Niki Caro.
Attendees must register online at www.sdgff.org to reserve
a seat. You can also find out
more about the films at the festival Web site.
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Red Hat Societymembers don colorful
attire for laughs and lattes
By Kelly O'Connor

COMMUNITY NEWS WRITER

D

EL MAR- Shopping at
Oceana Fashions in
Oceanside, Linda Rotterman and Arliss Adams looked
like schoolgirls playing dress
up.
"How about this?" asked
Rotterman, as she held up a
purple caftan with a gold embroidered V-shaped neckline.
The women were shopping
for outfits to model at the Red
Hat Society local convention
last month. Rotterman and
Adams founded the group's
first North Coast chapter, The
Classy Coastal Red Hat Sorority. Members, from Del Mar
and Rancho Santa Fe, are 50
and older.
Red hats and purple clothing are the organization's
trademark attire. Since 2001,
more than 10,000 chapters
have formed worldwide.
There are 29 in San Diego
County.
The groups meet for tea and
companionship. The coastal
group can be spotted having
lattes at the Pannikin coffee
shop in Flower Hill Mall. It is
hard to miss the feather boas,
rhinestone sunglasses, red
hats and purple regalia.
Assheshopped,Adams
stepped back to admire her
new hat in a mirror. The brim
was adorned with feathers,
pearls and a silk rose.
"Basically we like to play

dress up," she said.
Adams has a friend,
younger than 50, so eager to
become a member she is willing to inflate her age.
Younger women don't have
to lie to join. But they will
have to wear pink hats and
lavender clothing until they
mature. Purple and red is reserved for those who have hit
the big 5-0.
The original chapter was
started by the "queen
mother," Sue Ellen Cooper, in
Fullerton. She and some
friends were inspired by
Jenny Joseph's poem "Warning."
"When I am an old woman I
shall wear purple.
With a red hat which doesn't
go and doesn't suit me....
I shall sit down on the pavement when I'm tired
And gobble up samples in
shops and press alarm bells
And run my stick along the
public railings
And make up for the sobriety
of my youth."
The second chapter formed
in Florida, where Rotterman
discovered the organization
when shopping in a boutique
filled with red hats. She immediately found a chapter for her
mom, who loved the idea.
Rotterman came home to
start her own group. Adams
was her first member. After
talking for a bit, the two realized they were both members

of Tri Delta sorority- Rotterman from University of San
Diego.Adams from the University of Pittsburgh. So they
called their group a sorority.
According to Adams, Rotterman has "always wanted to be
a queen." Now, as leader, she
is, even to the extent of ordering herself a replica of
Princess
Diana's crystal wedding crown.
·
If you're going to wear a
crown, it might as well be the
crown," Rotterman said.

156

r

Arllss Adams (foreground) headed toward the mirror after choosing an outfit with the help of Linda Rotterman (rear). Both
women are Red Hatters. John Gastaldo/ Union-Tribune
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USDelevates
Nester to fill
AD position

Another hiring expected
in October for new job
By Hank Wesch,

(
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STAFF WRITER

USD's search for a new athletic director
came to a surprisingly sudden semiconclusion yesterday when associate director Jo-Ann
Nester was named to fill the opening created
by the retirement of Tom Iannacone, in addition to continuing the duties of senior woman
administrator she has held for 14 months.
Nester, 55, whose official title will be director of athletics and senior woman administrator, will be in charge of the internal, day-to-day
· operational aspects of USD
athletics.
By the end of next month
the school intends to fill a
newly created position of assistant vice president for
student affairs for athletics,
respon<;ibilities of which
will include budgets, fund
raising, the higher-profile
sports of men's and Jo-Ann
women's basketball and cer- Nester
tain NCAA-related issues, WCC's second
according to Vice President- woman AD
Student Affairs Robert Pastoor.
Nester will report directly to the person in
the new post
Pastoor has been in charge of the AD
search since the July 14 announcement that
Iannacone was retiring after 15 years at the
school.
The decision, essentially, to make two positions from one, was finalized about a week ago
by Pastoor in consultation with USD President Mary E. Lyons.
"It is more of a normal structure for an
upper-level university," Pastoor said. "It creates two strong leadership positions within
the department, and the integrity of the department increases with the delineation of
responsibility. We're not losing anything,
we're gaining something."

· Nester, a native of Philadelphia
took over the position of associate di
rector of athletics/senior woman ad
ministrator on July 15 of last year
arriving with more than 20 years o
athletic administration and coaching
experience.
Immediately before coming to USD
she was an associate AD at Dartmouth
for nine years, with duties that included oversight of compliance, student
rvices, promotions and marketing
and ll sports. Before that she was
director of athletics and recreation at
St Mary's College at Notre Dame for
nine years.
"My career goal has been to be
athletic director at a Division I university with quality athletic programs and
good academics," Nester said. "Thisis
the realization of that goal and, o
, · ..course, I'm very excited."
· ·Nester joins a select group of worn
en. As of last year, just 27 of 321
schools with Division I programs had
female athletic directors. She is the
second female AD in the West Coast
Conference, joining Santa Clara's
Cheryl Levick.
Nester excelled in field hockey, basketball, tennis and softball in high
school and carried the vision of a
sports-related career while earning
bachelor's and master's degrees from
West Chester State College in Pennsylvania and a master's in education
from Temple University.
Nester received encouragement to
pursue an athletic director's job 18
years ago in meetings with Richard
Rosenthal, then AD at Notre Dame, her
counterpart when she was at all-female
St. Mary's. The moves to Dartmouth
and USD were steps along the path.
"Dartmouth didn't have a senior
woman administrator position, and
when one opened here I was very
interested," Nester said. "I had heard a
lot about USD, heard it compared in
some ways to Notre Dame, and it was a
no-brainer decision to come here."
In a little more than a year on campus, Nester has won considerable support from those who have worked with
her.
"I've never had an administrator

come in and make such a positive
impact so quickly," said USD women's
basketball coach Kathy Marpe. "She
has tremendous vision and a positive
approach to dealing with people and
1
solving problems.
·
"She is very efficient. She's not
afraid to say no, but having said that,
she's willing to seek alternative answers. She's very proactive."
Soon after Iannacone resigned, USD
began its search for a successor. The
job was posted on an NCAA site and
applications were accepted through
Sept. 7.
The Web posting indicated that
USD was looking for someone with a
bachelor's degree, 5-7 years of management-level experience in intercollegiate sports administration and five
other "characteristics."

Those were: 1) a commitment to
academic excellence, 2) experience
with fund raising, marketing and. promotions, 3) ability to reach out and
work with various constituencies, 4)
superior organizational and leadership
qualities, 5) knowledge of NCAA rules
and compliance issues, and 6) intent to
provide athletic programs that support
Title IX requirements.
A total of 46 applications were received, Pastoor said, and the number
had been narrowed to 18 by late last
week Those 18 have been notified of
the newly created position and invited
to respond by 1 p.m. tomorrow regarding their intention to pursue the job.
The plan calls for :finalists to be
determined by Oct. 10, Pastoor said,
fobowed by interviews and a final decision before the end of October. ·
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Bryant's lawyers subpoena
accuser's medical records
UNION-TRIBUNE NEWS SERVICES

,

Kobe Bryant's lawyers have subpoenaed a Colorado hospital to see his
accuser's medical records - the first
indication they might make her mental health an issue if the sexual assault
case against the NBA star goes to trial.
The subpoenas were disclosed in a
court filing by a Greeley hospital
where the 19-year-old accuser was
treated in February after police at the
University of Northern Colorado determined she was a "danger to herself."
Campus police have refused to say
whether the woman attempted suicide, saying only that the hospitalization was for a mental health issue.
Attorneys for the North Colorado
Medical Center and its psychiatric
care center asked a judge to quash the

subpoenas and destroy the records
already sent to him, citing medical
privacy laws.

Golf

Annika Sorenstam will add anoth

Diego State, where athletes graduated
at a 46 percent rate compared with
percent for all students. At USD,
difference was reversed, with a e
graduating at a 67 percent rate, just
behind 68 percent for all students.

WNBA

Yolanda Griffith had 27 points and
17 rebounds, and Ticha Penicheiro
made the decisive basket with 2.1 seconds left as the Sacramento Monarchs
advanced in the playoffs by ousting
the Houston Comets 70-68 in Game 3
of the Western Conference series in
Houston. The Monarchs will play the
Los Angeles Sparks in the Western
finals starting Friday in Sacramento
... Deanna Nolan scored 26 points as
the Detroit Shock won an Eastern
semifinal series, beating the visiting
Cleveland Rockers 77-63 in Game 3.

The top-seeded Shock advances to the
Eastern finals against third-seeded
Connecticut

Morebasketball

.
settled a compensaer first to her golf resume when she tion dispute with his Serbian team and
becomes the first woman to play in the is free to sign with the Detroit Pistons
Skins Game on Nov. 29-30. Sorenstam Milicic, the second pick overall in this
will join Fred Couples, Phil Mickel- year's NBA draft, will compensate his
son and Mark O'Meara in the $1 European team in six annual installmillion made-for-TV event, which ments, Pistons presidentJoe Dumars
moves to La Quinta's Trilogy Golf said ... Former Baylor guard Kenny
Club.
Taylor officially transferred to Texas.

College sports

Division I athletes are graduating at
a record rate of 62 percent and are
more likely to graduate than nonathletes, according to a just-released
NCMstudy.
The difference is striking at San
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Boxing

Former San Diego State basketball
player TyeFields scored a unanimous
12-round decision over Sherman Williams to win the_ vacant USBA heavyweight title in Chester, W.Va. Fields.
who played for the Aztecs in 1996-97
'

improved to 29-1 with 27 knockouts.

a

squal High alumna Kelli
Gannon has been selected to the U.S.
Field Hockey women's national team
that will try to qualify for the 2004
Olympics ... The stepson of former
Michigan football coach Bo Schembechler died in an auto accident in
Idaho last weekend. The body of Donald Schembechler, 48, was discovered Monday, not far from his home in
a rural area outside Orofino, Idaho,
said Rick Ohnsman, public information officer for the Idaho State Police.
It appeared that the vehicle Schembechler was driving went off a road
overlooking the Clearwater River and
onto a grassy embankment where it
rolled over and Schembechler was
ejected, Ohnsman said.

The San Diego Union-Tribune, September 20, 2003

Tim Sullivan

Move toward
athletic reform.
long overdue
Think of Gordon Gee
as Don Quixote with a
bow tie. In confronting the culture of collegiate athletics, the
Vanderbilt chancellor
has picked a fight that
promises frustration.
Reforming big-time college sports is
a noble aim, but a fool's errand, like
teaching trigonometry to a turtle. The
problems are too profound to be easily
solved. The goal is too grandiose to be
quickly achieved. If Gordon Gee is determined to tilt at this particular windmill, he is advised to pack a lunch.
In eliminating Vanderbilt's athletic
department, Gee threw down a gauntlet whose echo has carried from coast
to coast The move was largely symbolic - Variderbilt's 14 varsity sports
still operate under the authority of the
Office of Student Athletics, Recreation
and Wellness - but in his effort to
bring college sports back under the
wider university umbrella, Gee has
made a first, tangible step toward sanity.

At the root of many of the recent co
lege sports scandals are the dual demons of excessive autonomy and insufficient accountability. When the
. NCAA
cites a "lack of institutional control," as it did with San Diego State's
football probation, what it's saying is
that the university administration has
allowed athletics too loose a leash.
"We've created a culture of isolation," Gee told the New York Times.
"Athletic departments are connected
to the university only by a heating
plant or a telephone line. We're going
to have to have them integrated."
In case after case, at Baylor and St.
Bonaventure, at Ohio State and Georgia, atAlabama and Michigan, oversight has been overlooked. University
presidents driven to raise funds have
been remiss about raising eyebrows.
As a consequence, proud universities
have been embarrassed and their degrees tarnished by the hiring of dubious characters, the admission of sham

students, and their shared contempt
for the core mission of college education.
"To me, it could have been foretold
25 years ago -when schools started
building their own residence halls for
athletes, and their own classrooms,"
said Bob Pastoor, the University of
ego's vice presi en ors
affairs. "Now we're seeing student-athletes totally separated from the rest of
the university. It goes against the
grain of the student-athlete (ideal).
"It doesn't strike me as strange that
something's happened. As athletic directors report to presidents who
spend 50 percent of their time off the
campus, the less supervision the athletic directors receive."
On too many American campuses,
the student-athlete is an oxymoron, a
hired hand who majors in eligibility
while awaiting the first opportunity to
tum pro. His coach makes more money than the governor, and makes no
pretense that he is paid to generate
revenue rather than scholars. His athletic director is too busy soliciting donations to monitor corruption, or too
strapped for cash to care.
For many college presidents, thesecret to success lies not in the ability to
inspire, but the willingness to indulge.
"I find that the three major adminis-

or recruiting shenanigans, but it does
provide some additional safeguards.
It's the same guiding principle that has
placed civilians in charge of America's
generals - the need for dispassionate
supervision.
e bottom line is hiring
integrity, who understand
of the institution - that it
is an academic institution," Pastoor
said. "But we (as an industry) keep hiring people who get in trouble at other
places. It perpetuates thatgood-ol'-boy
network. To me, presidents have to
take a responsibility there when people are doing searches."
When San Diego State President
Stephen Weber redrew his organizational chart after the forced resignation of AD Rick Bay, he recognized a
need for another layer of responsibility. The decision to place Vice President Sally Roush atop the ath letic department was a move toward what
may ultimately be known as the Vanderbilt model.
It's a small step, to be sure, but it's a
start. In theory, at least, more auditors ·
means fewer errors.
"I think there's going to be internal
pressure to those of us who supervise
athletics," Bob Pastoor said, "to make
sure we don't end up in the headlines."

trative problems on a campus," former Tim Sullivan: (6 19) 293-1033;
Cal Chancellor Clark Kerr once told
t1m.sulhvan@umontnb.com
Time magazine, "are sex for the students, athletics for the alumni and
parking for the faculty."
USD has it about right Athletics remains a part of the university instead
of apart from the university. There is
still an athletic department and an ongoing search for a new athletic director, but there are few of the perspective problems that have beset so many
higher-profile programs.
"It's an interesting thing that (Gee's
initiative) has gotten as much press as
it has," USD's Pastoor said. "The great
majority of colleges in the country are
operating the way he has just positioned Vanderbilt That may not apply
to many large universities and especially large football and basketball universities. But for us, athletics reports
to me as the vice president for student
affairs, which sends a message in itself.
'They're not separated from the
rest of the university. They are not isolated. And that structure sends a message to the student-athletes."
That structure is no guarantee
against academic fraud, illicit payoffs
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USD wins thriller
in double overtime
By Richard J. Marcus

SPECIAL To THE UNION-TRIBUNE

It was drama galore at Torero Stadium last night in a game
that will likely leave an indelible
mark on the Toreros football
program for years
to come.
Toreros
In a wild affair in
front of 4,449. USD
Holy Cross defeated
East
Coast heavyweight
Holy Cross 46-45
in double over2 OVERTIMES
time.

46

45

The Toreros
(3-1) scored a touchdown on a
3-yard run by Evan Harney in
the second overtime to bring
the score to 45-44 in favor of
Holy Cross (Patriot League).
USO coach Kevin McGarry
made the bold decision to go
for two points.
"I wanted to go for the win,"
McGarry said.
The move paid off as USO
quarterback Eric Rasmussen
took a short drop and fired a
strike to receiver Nick Garton
for two points and a stunning
one-point win.
USO trailed 31-17 with 10

162

minutes to play but rallied with
two late touchdowns. In fact,
the Toreros had Holy Cross
(1-3) on the ropes several times
but failed to put away the Crusaders from Worcester, Mass.,
until the end.
Toreros kicker Adam Wil
liams narrowly missed wide left
a 42-yard field goal attempt on
the final play of regulation.
In the first overtime, USO
took a 38-31 lead on a 1-yard
run by Harney. Holy Cross responded with a 5-yard touchdown run by Steve Silva to tie
the game at 38-38.
In the second overtime, Holy
Cross scored on a 4-yard run by
Gideon Akande for a 45-38 lead
before the Toreros worked
their magic.
The early going looked
• promising for the Toreros as
they took a 7-3 first-quarter lead
after Harney scampered for a
10-yard score midway through
the first quarter. Hamey
rushed for 199 yards on 43 carries, which was a Toreros record for rushing attempts
(Craig Frey held the old record
with 33 attempts in 1984).
With the score tied 10-10,

Pioneer League
North
Dayton

USD

Valparaiso
Drake
Butler

Conf. Overall
W L W L
5 0
0 0
3 I
0 0
3 Z
0 0
o o Z 3

O O

O 4

USD46, Holy Cross 45
Jacksonville 34, Valparaiso 27
Morehead St 34, Drake 17
Wis.-Stevens Point 56, Butler 7
Dayton 47, st. Peter's 6

Saturday's Games

s. Oregon at USD,7 p.m.

Dayton at Davidson,10 a.m.
Jacksonville at Drake, 11 a.m.
Butler at Austin Peay, 11 a.m.
Moreheadst. at Valparaiso,
11:30 a.m.

Holy Cross benefited on a bi- ,
zarre play with 1:20 to play in
the first half. Crusader quarterback John O'Neill threw a 22yard pass to Ari Confesor, who
was hit and stripped of the ball
by USO comerback Gavin Ng
at the Torero 32.
The ball hit the ground and
bounced right into the hands of
Akande, who ran unencumbered for a 32-yard score.
Holy Cross scored with 11:18
to play in the third quarter on a
pass in the flat from O'Neill to
Confesor to give Holy Cross a\
22-10 lead.
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La Verne is easy,
but Shirley's not
next for Toreros

By Richard J. Marcus

SPECIAL TO THE UNION-TRIBUNE

If ever there ever was a
tune-up game before the "big
game," last night was it for
USD's football team.
In a nonleague
Toreros
game
before
2,371 at Torero
Stadium, DiviLa Verne
sion I-AA USD
fattened up on
powder-puff La
Verne, a tiny
school in Division III. The Toreros' 45-7 drubbing of the
overmatched Leopards gives
USD momentum going into
next week's big bash with visiting powerhouse Holy Cross
of the Patriot League.
In fact, USD has had two
consecutive weeks of flexing
its muscles against weaker
teams. Last week the Toreros
pasted Davidson 54-7.
Toreros quarterback Eric
Rasmussen riddled La Verne
for 199 yards on 14-of-20 passing with three scores. USD
running back Evan Harney
ran for 215 yards on 24 carries
and three scores.
The blowouts against weaker teams serve multiple purposes - to gel the Toreros
comfortable with running
their new West Coast offense,
to give the defense a chance
to solidify, to get healthy and
to get the second-stringers
some playing time.

45

7

North

Dayton

USD

Valparaiso
Drake
Butler

Conf. Overall
W L W L
2 0
0
1 0
0 0
0 1

4 0
1
3 1
2 z
0 3

z

Yesterday's Results

USD 45, La Verne 7
Valparaiso 38. st. Francis, Pa. 6
Dayton 35, AustinPeay13
Wis.-Platteville 21, Drake20
Davidson 45, Butler 27

Saturday's Games
Holy Cross at USD,
Valparaiso at Jacksonville,9 a.m.
Drake at Morehead St. 10
Butler at Wis.-Stevens Point, 11
St. Peter's at Dayton, 4

Wins against Davidson and
La Verne have been great for
confidence and statistics, but
have these matchups adequately prepared the Toreros
for a formidable foe in Holy
Cross?
'Tonight was the softest
game on our schedule," USD
coach Kevin McGarry said.
"We have a lot of work to do
for Holy Cross. We were sloppy tonight We had a lot of
penalties."
Against La Verne, the contest was over as soon as it
started. After a stop of the
Leopards on their first drive,
the Toreros scored on a 1yard rush by Hamey to take a
7-0 lead.

On its next offensive play,
La Verne fumbled away the
ball. The Toreros showed
their killer instinct by scoring
on the next play via a 32-yard
pass from Rasmussen to receiver Nick Garton for a 14-0
advantage with 8:57 to play in
the first quarter.
The rout was on as USO
struck again on a 24-yard
scoring pass from Rasmussen
to Brent Labrarrere for a 21-0
lead with three minutes remaining in the first quarter.
The Toreros added another
touchdown late in the second
quarter on a Hamey rush of
18 yards for a 31-0 lead at
halftime.
Midway through the third
quarter, Rasmussen connected with Garton for a 20-yard
score and a 38-0 lead.
The Leopards broke the
shutout with a 10-yard scoring
pass from quarterback Jason
Winn to Justin Wolfchiefwith
2:48 remaining in the third
quarter for a 38-7 deficit
Perhaps the only negative
for the Toreros was the loss of
starting center Kaea Simeona,
who suffered a left ankle
sprain. His return date is unknown.
The Toreros held a 507-212
advantage in total offensive
yards.
On a courageous note, Toreros offensive tackle Josh
Elkins, who was severely injured and nearly died in a fiery
car accident in November of
1998, logged some playing
time late in the game. It was
his first action since the accident other than one play in
November 2001.
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Rasmussen throws six touchdowns in USD rout
had last year against Valparaiso.
"We had a really good game
plan coming in that really went to
DAVIDSON, N.C. - San Die- their weaknesses," said Rasmusgo sophomore receiver Nick Gar- sen, who hit Garton for an 80-yard
ton walked into the visitors' locker score on the third play of the
room of Davidson's Richardson game. "I guess our guys really
Stadium with a kicked it into gear."
school-record 234
Toreros
Rasmussen and Garton also
yards receiving and
hooked up on an 83-yard touchthree touchdowns.
What is really im- down with 1:55 to play in the secDavidson
pressive is that it was ond quarter to make the score
45-0. It was the third-longest passonly halftime.
The Toreros (1-1) ing touchdown in USD history,
racked up 626 yards of total of- the longest since the Toreros
tense to roll to a 54-7 win over moved up to Division I-AA in
1993.
Davidson (0-3) last night
Eric Rasmussen, who led Divi"I think Eric was excellent,"
sion I-AA in passing efficiency last said coach Kevin McGarry of Rasseason as a junior, threw for a mussen, who finished with 19
school-record 467 yards. Rasmus- completions in 29 attempts before
. sen also threw six scoring passes, giving way to backup Ryan Maine
one shy of the record seven he with 10:57 left in the fourth quarBy Michael WIikins

SPECIAL TO THE UNION-TRIBUNE
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7

ter. "He threw the ball well tonight."
Added McGarry: "For as good
of a night as Eric had, it was an
even better night for the receivers."
Toreros wideout Adam Hannula finished with seven catches for
176 yards and three touchdowns.
Iannula caught a short flanker
screen late in the first quarter and
outraced the Wildcats defense for
a 72-yard score.
Perhaps the most ·
stat was tha USD
numbers against a Da
that was picked to finish secon in
the Pioneer Football League's
Even though Garton did not
catch a pass after halftime, his 234
yards receiving easily eclipsed
Hannula's old record of 195 yards
set in 2002.

Pioneer League

Conf.
Overall

North

WL WL

Dayton

0

0

z

Drake

0

0

Valparaiso

0 0
0 0
0 0

2 0
2 0
1 1
0 2

USD
Butler

Yesterday's Results

USD 54, Davidson 7
Valparaiso 38, Austin Peay 14
Drake 28, Missouri-Rolla 7
Duquesne 49, Butler 0
Dayton 42, Ohio Northern 7

Saturday's Games

La Verne at USD, 7 p.m.

st. Francis, Pa. at Valparaiso, 10 a.m.
Austin Peay at Dayton, 10 a.m.
Drake at Wls.-Ptatteville, 11 a.m.
Davidson at Butler, 11 a.m.
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Toreros coach takes
blame for blunders
By Richard J. Marcus

SPECIAL TO THE UNION-TRIBUNE

the
first h
of
4-14
loss to visiting Azusa Pacific in
a nonconference opener for
the
school.
Azusa Pacific The second
half was a dif.
ferent story,
however.
Toreros
In front of
4,143 at Toreros Stadium,
USD trailed 24-0 before scoring two touchdowns on passes
of 5 and 10 yards from quarterback Eric Rasmussen to receiver Adam Hannula to narrow the deficit to 10 late in the
fourth quarter.
Toreros coach Kevin
McGarry elected to go for onepoint conversions after each
touchdown instead of trying
for two. Had USD converted
two two-point conversions the
score would have been 24-16
with 1:00 to play and provided
the Toreros a chance to recover an on-side kick for an attempt at a miraculous finish.
"I was an idiot, stupid,"
McGarry said of the mistake.
"Dumbest thing that I've done
in 26 years of coaching. I'm
not going to sleep a wink for
weeks."
USD was dismantled by the
bigger and faster Cougars in
the first half.
Azusa has now defeated
USD in five of the past six

24

14

season openers, including a
41-25 drubbing last season.
Last night,' Azusa (1-0) dominated the time of possession
(35:09-24:51) and held a total
offensive yardage advantage ·
of 319-261.
Perhaps most unsettling for
USD was the inability of the
Toreros offense to establish a
beachhead for its new West
Coast offense. In the first half,
the offensive line was porous,
receivers dropped balls and
two USD quarterbacks were
ineffective.
"Our receivers did not play
well, and I don't know why,"
McGarry said. "They dropped
some balls and didn't come
back toward passes ."
To be fair, Azusa Pacific
(NAIA) has 18 returning starters from a 2002 squad that was
9-1 last season, so the Cougars
are talented, experienced and
well-rounded.
Even so, the USD offense
was ineffective for most of the
game. Rasmussen had an uncharacteristically mediocre
showing (18-of-40,
192 yards, 2
IDs), and the Toreros running game never materialized
(63 yards on 26 carries).
Defensively in the first half,
the Toreros were pushed
around by the bulky Cougars
offensive line and running
back Ben Buys.
Buys scored on a 7-yard
jaunt in the first quarter to give
Azusa a 7-0 lead. Buys scored
again on a 7-yard run in the

Pioneer League

•

Conf.
Overall

•

Valparaiso

L
0

0 0

Drake
Dayton

0 0

••

USD

0 0

Butler

L
0
0
0

0 1

0

Yesterday's Results
Azusa Pacific 24.
Tiffin 42. Butler
6
Valparaiso 33. Wis. L.itlenR 13
Dayton12, MoreheadSt. 0
Drake 38, William
Penn 24

Saturday's Games

USDDavidson.
at 4 p.m.

Valparaisoat Austin Peay, 1 a.m.
Missouri-Rollaat Drake, 11 am.
Butler at Duquesne, 4 p.m.
Ohio Northernat Dayton, 4 p.m.

second quarter to cap a 10play, 75-yard Cougar drive.
With USD trailing 14-0,
back-up quarterback Brian
Kirkpatrick relieved Rasmussen for a series. The strategy
backfired. On his second pass
attempt, Kirkpatrick was intercepted by lineman Peder
Moore at the Toreros 18.
"That tumovet really hurt
us," McGarry said. ''We
needed
first-half touchdown."
Azusa took advantage of the
turnover and forged a 21-0
lead after a 16-yard touchdown
pass from quarterback Sean
Davis (9-of-21, 159 yards and 1
TD) to receiver Jon Miller,
whose slant route beat Toreros corner Alex Russell.
The late USD scores may
give hope to the Toreros that
all is not lost.
'The first half was horrible,"
McGarry said. "In the second
half, you could see that we
were a different team."

a
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Toreros sky high for old nemesis
By Richard J. Marcus

SPECIAL TO THE UNION·TRIBUN

I

A gr
a dozen
USD t
ok center
eros luns ge
cheon after the traditional intrasquad scrimmage. The players,
along with coach Kevin McGarry,
grew mustaches as a bonding ritual during training camp.
"A bunch of us grew the mustaches for something fun," senior
quarterback Eric Rasmussen said.
"I had to darken mine with a little
shoe polish."
Jokes aside, most of the mustaches will be shaved off when
USD opens the season tonight at 7
at Torero Stadium against NAIA
nemesis Azusa Pacific, which defeated USD 41-25 in last year's
opener.
"Azusa handed it to us last
year," senior linebacker Andy
Guzenski said. "I can't stand them.
They talk a lot."
Mustaches or not, USD is not
likely to be able to disguise itself
this season after having a relatively successful 2002 season (5-5),

including a second-place finish in
the Division 1-M Pioneer Football
League North Division.
USD was picked to finish second in the PFL North this year in a
poll of conference coaches. Also,
USD has seven of its 10 games at
home and 14 returning starters, all
of which serves notice that the
Toreros may have a shot at overthrowing PFL North powerhouse
Dayton, which USD never has
beaten. The teams meet on Nov.
8.
Certainly, opposing defenses
should know what to expect when
facing Rasmussen, a prolific passer who also can scramble. Rasmussen completed 170 of 279
passes for 2,470 yards and 25
touchdowns with one interception
last season.
A new offense - the West
Coast, put in place by new offensive coordinator Tim Drevno will depend largely on providing
better protection for Rasmussen.
"Our offensive line is equipped
to operate our offense," Drevno
said. "Thisoffense fits Eric's style
so well because he can move and

makes great decisions."
The rest of the offense doesn't
have star power but should be
solid, especially at tight end (Jeff
Incerty, Kyle O'Connor and Dustin Owen) . Receivers Adam Hannula, Nick Garton and Brent Labarrere will have to pick up the
slack for the loss of deep threat
Mike Gasperson, who is out indefinitely with a knee injury. Running
back duties will be filled by relatively inexperienced Baxter Box
and Evan Harney.
The Toreros' season rests a
great deal on the defense's ability
to defend the pass, a big problem
last season.
While defense will not be USD's
strength, it just needs to be good
enough. Gavin Ng will lead the
secondary, Guzenski heads up the
linebacking corps and Josh Noga
will anchor the front
"The kids are confident and focused. They got a little taste last
year," McGarry said. "To beat
Dayton will be a tall order, but
right now I'd like to just beat Azu-

sa"

Azusa Pacific at USD

Site/time: Torero Stadium/7 tonight

Records: Season opener for both
teams.
Outlook: For the seventh straight
year, the Division I-AA Toreros open
their season with a nonconference
game against the NAIA Cougars.
Azusa won last season's matchup
41-25, has won four of the last six and
holds a 19-16 series lead ••• Kevin
McGarry enters his eighth season as
USD head coach, with a 34-36 record.
Last year USD was 5-5 overall and
finished second in the Pioneer
Football League North Division at 3-1.
The Toreros return 14 starters. New
offensive coordinator Tim Drevno has
Installed the West Coast offense,
which will be led by senior
quarterback Eric Rasmussen (25 TDs
and the highest-rated passer in I-AA
last year). The defense is led by
linebacker Andy Guzenski (90
tackles), a first-team All·PFL selection
••• Azusa coach Peter Shinnick
returns 18 starters, including 10 on
defense, from a team that went 9-1
last year. The offense is led by
running back Ben Buys (16
touchdowns) and receiver Nate Farris
(9 TDs).
- RICHARD J. MARCUS
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COLLEGE FOOTBALL REPORT

QB out for BYU with broken hand
UNION-TRIBUNE NEWSSERVICES

(

Brigham Young quarterback Matt Berry,who broke a
bone in his throwing hand during Saturday's 10-7victory at
New Mexico, had surgery
Sunday and is expected to be
out at least three weeks.
He could miss up to five
weeks, trainer George Curtis
said. The earliest he could return is Oct 9 against Colorado
State. BYU plays at San Diego
State Oct 4.
In about 10 days, Berrywill
wear a removable splint
The redshirt sophomore
was injured when he hit his
hand on a helmet while throwing.
Doctors inserted tiny
screws to secure the fracture
near his little finger.
Coach Gary Crowton said
John Beck will start in Berry's
place in this week's home
game against Stanford. A firstyear freshman, Beck suffered
a concussion late in the USC
game Sept. 6 and missed last
week.
In two games, Beck com-

pleted 1-of-6 passes with an
interception.
Junior Todd Mortensen
played the entire second half
of the New Mexico game. He
completed 7-of-16 passes for
44yards.

Clarett to return?

Maurice Clarett will be at
Ohio State for the start of classes Sept 24, and playing for
the Buckeyes again is still a
possibility, a key member of
Clarett's inner circle says.
Cousin and confidant Vince
Marrow noted that while
NCAA violations have cost
him the 2003 season, Clarett
can return to the team next
year if he meets certain criteria.

Rasmussen honored

USD quarterback Eric Rasmussen was chosen the
Pioneer Football League Offensive Player of the Week for
his record-setting performance in a 54-7 victory over
Davidson College Saturday.
Rasmussen, a senior who also was recognized as an Offen-

sive Player of the Week by
The
Sports
Network
(www.SportsNetwork.com)
and
CollegeSportingNews.com (www.l-AA.org),
broke his own Toreros mark
for passing yards in a game
with 467 yards on 19-of-29
passing with six touchdowns.
His previous record was 395.
Through two games, Rasmussen has completed 37-of69 passes for 659 yards and
eight touchdowns. He currently ranks third in the nation in
total offense (316 yards a
game) and sixth in passing efficiency.

Around the nation

Oklahoma linebacker
Lance Mitchell's season is
probab over after an MRI
tom ligament in his
gan State quarterback Jeff Smoker (bruised
toe) is questionable for Saturday's game at Notre Dame.
Marshall quarterback
Stan Hill will miss Saturday's
game at No. 6 Kansas State
due to a sprained left knee.
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COLLEGE FOOTBALL REPORT

Bowden may have violated
agreement with comments

(

ASSOCIATED PRESS

On the tape, Bowden said
boosters were funneling thou_sands of dollars to players when
he became coach in 1993.

TerryBowden might have
violated an agreement with Auburn when he said on tape in
2001 that players were being Around the nation
paid when he arrived as coach.
FLORIDA: Coach Ron
The agreement Bowden Zook scrapped his rotating QB
signed with Auburn in 2002 system and named freshman
stated he knew of no violations Chris Leak the starter over
at Auburn while he was head sophomore Ingle Martin.
coach during 1993-98and that
N.C. STATE: Running
he agreed to repay $620,000 to back T.A. McLendon {hamAuburn if he made such accu- string) could miss this week's
sations, in public or private.
game with North Carolina.
Under that agreement, Bow- USD:
Running back Evan
den said he would "immediate- Hamey (Fallbrook High) was
ly refund and return to Auburn" selected as the Pioneer Foot. the $620,000 if he made any ball League Offensive Player of
comments that were "inconsis- the Week after he rushed for
tent with or contrary to these 215 yards and three TDs in
representations."
USD's 45-7 win over La Verne. ·
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Experienced Toreros will be at home early and often
By Ben Saxe

N

(

otice to the West Coast Conference: Seamus
McFadden has called in his chits. ·
The University of San Diego's head soccer
coach called a coach here, reminded a coach there and
collected on past favors to put his Toreros in the enviable position of having their first nine games at home
this year. And 14 of their 19 games scheduled will be in
the comfortable, spiffy confines ofTorero Stadi
"Theyall owed me a game," said
is entering his 25th season at USD.
them one (at their home field) at som
was payback time.
"How am I going to say 'no' (to an opportunity to
have so many games at home)?"
Just two years removed from its $3.5 million renovation, Torero Stadium proved to be a tough place
for opponents last season, where USD went 7-2.
'There's a certain pride factor that goes into playing at home," senior Scott Burcar said. "It comes
from within. We're here for each other, and we want
to take pride in our school."
While the stage has been set for a solid season,
thanks to McFadden's brokering, he realizes the
real work is yet to come.
"It's an advantage, but you still have to take care
of business," McFadden said. "I have been in this
business long enough to know that September's
dreams can turn out to be October's nightmares."
McFadden has six starters returning from last
season, which saw the Toreros bow out in the first

round of the NCAA
Tournament to UC Santa Barbara. The Gauchos, along with defending national
champion UCLA, come to Torero Stadium this year.
The Bruins knocked USD out of the playoffs two
years ago.
Burcar and forward Sy Reeves, who played to- .
gether at the club level for FC United in Washington,
lead a determined group of returning players. Alex
Romagnolo and junior Eric Wunderle, All-WCC second team last season, return to the midfield.
"I'm excited for the season to start. We're pretty
tough to beat at home," Wunderle said. "It'll be nice
not to have to go anywhere."
Wunderle and Burcar compose a midfield that led
the WCC last season in goals (46) and assists (53).
But without the services of Ryan Coiner (14 goals),
an All-American from last season who has since
graduated, the source of goals is a question mark.
"Me, Sy and Matt (McCausland) are just going to
have to step it up," said Wunderle. Wunderle and McCausland combined for 12 goals last season. Reeves
returns after a medical redshirt for his fifth year.
"We've only lost like four or five homes games
since I have been here," Reeves said. "We really play
well at home."
McFadden has put his men in a favorable position,
but he knows it's up to them to finish the job.
"The coach plots the course, but it's up to the players to steer the ship into the harbor," McFadden said.
In this case, the course is a familiar one.
Ben Saxe is a Union-Tribune news assistant.

169

Forward Sy Reeves Is one of several experienced players back for USD. Sean M. Haffey/ Union-Tribune
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LOCAL COLLEGES

UCSD sinksin water polo

UNION-TRIBUNE

UCSD fell behind early and
never recovered as the fifthranked Tritons lost 5-3 to seventh-ranked UCLA (4-3) in water polo last night.
The hosl Tritons (7-4) found
themselves down 5-1 in the
third quarter before Jonathan
Hopkins scored a man-up goal
to get UCSD back in the game.

Women's soccer ·

SDSU (4-4) beat Nevada
(2-6) 3-1 on goals by Erica Lopez, Kim Castellanos and Lisette Martinez (one assist) ...
Shannon Harrelson and Kristen Jones scored a goal apiece
as UCSD (8-0, ex)) beat visiting
Cal State L.A.(2-7, 1-5) 2-0 . ..
Cal Poly (9-0) beat USD 3-1.

Men's soccer

Freshman forward Dione
Scott scored the game-winner
in the 77th minute to give San

Diego State (5-1-1) a 2-1 victory over visiting Hofstra ...
Scott Burcar's goal in the 71st
minute was the difference as
host USD beat Albany (3-3-1)
1-0 ... Brett Maurer assisted on
the first goal and later had one
of his own as host UCSD (5-2,
4-2 CCM) beat Cal State Los
Angeles (3-4-2, 1-3-2) 3-1.

Women's volleyball

UCSD beat host Cal Poly
Pomona (8-5, 3-2) 30-22, 23-30,
30-17, 30-26. Lindsay Crandall
had 18 kills for the Tritons
(11-1, 5-0) ... SDSU swept host
UNLV 30-22, 3-25, 31-29. Aspen
McPartland had 11 kills for the
Aztecs ... USD (10-3) beat
Fairfield (2-13) 30-19, 3-26,
30-21.

Women's tennis

USD advanced four players

in the UNLV Tournament in

Las Vegas. Lauren Perl, Tara
Livesey, Emma Murphy and
Lauren Kazarian all advanced.
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Toreros, Titans in scoreless tie

UNION-TRIBUNE

The Cal State ullerton and
USD
men's soccer teams
played toa 0-0 double-overtime
tie last night atTorero Stadium.
The Titans (2-2-1) took only
four shots on goal against USD
goalkeeper Lance Friesz, who
made two saves. Stephen Adams, a senior defender, moved
in on the goal line and stopped
two Fullerton shots from closer
than 15 yards two minutes into
the second overtime.
USD had nine shots on goal

172

and Titans goalie Sam Reynolds made eight saves.
"It was a very entertaining
and offensive game, even
though it was 0-0," USD coach
Seamus McFadden said. "Both
teams had lots of opportunities,
but neither of us could convert.
They are a playoff-caliber team,
and hopefully so are we."
The Toreros (1-1-2) take on
UC Santa Barbara at 2 p.m.
Sunday. The Gauchos beat the
Toreros 2-0 in last year's NCAA
first-round match.
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USD women sweep
Aztecs in volleyball
By Nicole Vargas
STAFF WRITER

Only days after her team's
biggest win of the season,
women's volleyball coach Jennifer Petrie acknowledged that
she was a little nervous about
how her team would play
against crosstown rival San Diego State.
The 21st-ranked Toreros,
though, didn't disappoint Petrie, sweeping the Aztecs 30-27,
30-25, 30-24 at Peterson Gym
last night in front of 613.
"It's always a fight with
SDSU, regardless of what the
(national) rankings are," said
Petrie, whose team has now
won five straight "But we're off
to a really good start"
Coming off a sweep of 19thranked perennial power Long
Beach State in the championship of the USD Invitational,
Toreros junior Devon Forster
said a letdown against the Az.
tees wasn't in the plans for USD
(8-2) .

"It's really, really important
to keep that standard," said
Forster, a two-time All-West
Coast Conference performer.
"We have to make sure we stay
focused."
That focus allowed the Tore-

ros to capitalize on late mistakes made by SDSU that made
closing the ga impossible.
in expecting to
give it our all,"
tain West Conference Player of the Year Aspen McPartland. ''We weren't
making plays when we needed
to."
In the first game, the Aztecs
tied the score 26-26 on a solo
block by Melissa Cansdale before USD answered by scoring
four of the next five points and
closing out the game with a
block by Kristen Hurst and
Christie Dawson. SDSU then
tied the score at 19-19 in the
second game and got some key
blocks in the end of the third,
but the Toreros were able to
win both on Aztecs errors.
"I am disappointed with our
defense," said SDSU coach
Mark Warner. ''We blocked
very well, and that should enhance our defense, not erode
it"
Leading USD offensively was
Forster (14 kills) and Dawson
(11 kills), while setter Lindsey
Sherburne dished out 45 assists to go with her seven digs.
Jackie Bernardin's 13 digs complemented the two solo blocks
by Forster.
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The wisdom of age

Fifth-year senior setter Kelly Halfaker returns from a pair of
knee injuries in time to -open Pac-10 play
By James Kelley
STAFF WRITER

D

(

ominated by sophomores and
freshmen, the volleyball team
doesn't like being labeled a
young team.
Now they have a senior to join them.
Fifth-year senior setter Kelly
Halfaker has started practicing again
after being sidelined since the third day
of practice due to a knee injury. Last
year, while she played at the University
of New Mexico, she had to take a medical redshirt when she tore her anterior
cruciate ligament in the second practice
of the season.
Halfaker, who suited up for the first
time last Saturday against American,
said it feels good to be back in uniform
and believes she could be back on the
court in one to two weeks.
"It feels good," Halfaker said. "It's
hard coming back after being gone for
so long, to get back into it. I'd say I'm
at 70 percent right now, so I'm not close
to 100 percent, but it feels good. I was
going crazy sitting on the sideline."
She will move to second on the
depth chart at the setter position
behind true freshman Stephanie
Butkus. Head coach Dave Rubio felt it
would be a couple of weeks before
Halfaker could play a whole match.
"It would have been nice if we had
Kelly in a lot of matches, to give
Stephanie a break when she needs a
mental break, to talk to her on the sideline," Rubio said. "So it's going to be
nice to have Kelly in the gym for us."
Don't feel bad if you need a programto identify Halfaker. She transferred from New Mexico in the off-season as Kelly Griffin, and married Dale
Halfaker over the summer. She said she
transferred to the UA because it's a

DAVID HARDEN/Arizona Daily Wildcat

Setter Kelly Halfaker returns to the court after redshirting at New Mexico last season. Among a
group of freshmen and sophomores, Halfaker is the only senior on Arizona's team this year.

"better opportunity here, (and a) much
better team."
"It's kind of the experience I've
always wanted," Halfaker said.
Rubio doesn't know yet where
Halfaker will fit in at setter, as Butkus is
third in the Pacific 10 Conference with
over 12 assists a game.

"It's hard to say," he said. "There's
so much water under the bridge now.
It's just hard to say. It will take her a little while to get caught up with the system."
Rubio said that Butkus, one of the top
See VOLLEYBALU13
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looking
high school setters last year, is clearly number one.
"I don't think it affects Stephanie at all," he
said. "Right now, because Stephanie's been running the team for a month and a half now
almost, Kelly's still got a lot to catch up on - so
I think right now Stephanie's clearly the starter."
Halfaker had nothing but praise for Butkus.
"I think she's been doing a great job," she
said. "It's going to be hard to come back and
win my position because she' s a very good
player, so I need to work my butt off."
Halfaker comes from an extremely athletically gifted family. Her sister, Shannan, played at
Washington State, the team the UA opens up
Pac-10 play against. But Kelly said Shannan
isn' t upset at her for not picking the Cougars.
"She was just excited that I was coming to
the Pac-10," she said. "She thinks the Pac-lO's a
great conference and has better opportunities
than the Mountain West. "

League Baseball for 17 years. Her brother, Brett,
played football at the University of San Diego.
"It's cool (having a father who played in the
majors)," Halfaker said. "It's a lot of fun . He
gets a lot of fan mail and it's fun to go into a
store and see his baseball card and stuff."
Halfaker said it's neat to be a fifth-year senior on such a young team.
"It's fun; the girls are just really good players," she said. "We make some silly mistakes,
but for the most part they don't play like they' re
freshmen or anything like that. It's a fun team
to be a part of."
Halfaker said sitting on the sideline for three
weeks has not been a total waste because she
has learned a lot from Rubio, the .
ASICS/Volleyball Magazine National Coach of
the Year in 2001.
"I feel like I've learned a lot, strategy-wise,
sitting next to Dave because he's always yelling
at the setters," she said.
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SDSU is sixth
at Aztec invite

UNION-TRIBUNE

/

SDSU's Marie Nilsson took fourth place in a
time of 18 minutes, 23 seconds, to lead the
Aztecs women's cross country team to a sixthplace finish at yesterday's 59th annual Aztec
Invitational at Balboa Park. Northern Arizona's
Johanna Nilsson won the race at 17:58 as NAU
won the 5K event Paced by junior Lindsay
Stalker's 25th-place time of 19:24, UCSD placed
ninth. The Tritons were sixth in the men's 8K
division; junior Robert Eap :finished 10th at
26:14. NAU won the men's division, led by
Travis Laird (1,25:13).

Soccer

PLNU's men's soccer team shut out Belle-

vue (Neb.) 5-0 in the final day at the Westmin-

(

ster Invitational. Forward Derrick Thames
scored the team's first two goals while Michael
Gebhart made seven saves in goal for PLNU
(3-3-1). . .. Scoring twice with less than 10 minutes to go, SDSU's men's team (2-1) beat visiting
UC Riverside 2-1. Aztecs Dione Scott and Nick
Clemens had the goals against UCR (2-2) ...
Jenna Winslow's first-half unassisted goal was all
CHC (1-2) needed in a 1-0 win in women's action
over visiting Occidental; Occidental beat host
CHC 2-1 in men's action. Noel Musicha scored
for the Hawks (2-2) .... The UCSD women (4-0}
beat host Cal Poly Pomona 2-1 in overtime
while the UCSD men (2-1) lost 2-1 at Cal Poly
Pomona..

Water polo

Despite owning a 4-1 lead in the second
period, the No. 6-ranked UCSD men's team
suffered a 9-4 loss to No. 2 USC (1-0) at McDonald's Swim Stadium. UCSD is 4-1.

Volleyball

176

Host Wichita State (7-3) won the Green Mill
Shocker Volleyball Classic by defeating SDSU
31-29, 30-23, 29-31, 30-22. Aspen McPartland
had 17 kills for the Aztecs (7-4) ... Host PLNU
(8-0, 2-0) beat Golden State Athletic Conference
foe Biola 30-17, 28-30, 35-33, 32-30. Rochelle
Short had 28 kills and Carolina Sbodio
against Biola . . . SD upset No. 19
Beach State 35-33, 30-28, 30-24 as Devon Fo ster had 20 kills for the Toreros (7-2). LBSU is
5-2 ... UCSD (8-1, 2-0) beat Cal State Bakersfield 30-27, 30-22, 28-30, 30-25 in a CCM match.
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Sea Lions receive second-half spark

UNION-TRIBUNE

Tennis

PLNU junior forward Derrick Linamen scored
USD's Lauren Perl will play New Mexico's
twice and assisted on two other goals as the Sea San
c tyI:iikowski today in the Flight 1 final of the
Lionsgained a 7-3 victory over visiting Domini- 2003 Women's Tennis Fall Invitational at Fertitta
can (3-4-0) yesterday in men's soccer action.
Tennis Complex in Las Vegas. Perl beat OklahoPLNU, which led 2-1 at halftime, scored three . ma State's Katia Kolodynska 6-4, 6-2. USD's
unanswered goals within a 12-minute span to Lauren Kazarian will play Alabama's Melissa
start the second half, with Adrian Sbodio, Bran- Minor in the Flight 3 final.
don Fonseca (Orange Glen) and Derrick
Thames all adding to Sea Lions'(5-3-1)lead.

Volleyball

No. 3-ranked Cal State San Bernardino
(11-2, 6-0) upset No. 1 UCSD 30-28, 24-30, 30-27,
16-30, 15-1
12 in a California Collegiate Athletic
Association match. UCSD's Lindsay Crandell
had 19 kills for the visiting Tri tons (11-2, 1).

Golf

San Diego State's women's golf team finished
11th out of 17 teams at the 25th annual Dick
McGuire Invitational on the University of New
Mexico Championship Course in Albuquerque,
N.M., firing a 930 (54-over) during the 54-hole
tournament
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Competition blends basketball
with Jewish faith
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Foge , w ose parents, Zev an
Cheryl, met in high school in Los Angeles, played basketball and soccer
growing up. When she reached high
school she felt she needed to choose
a sport and stick with it.
"At first it was a big dilemma," Fogel said, "but then I realized I never
looked forward to going to soccer
By Whitelaw Reid
practice,
but every time I had basketCOMMUNITY SP.ORTS WR_ITER
ball I'd be ready to go from the moCARMEL VALLEY- High school ment I woke up.
It was just so much more fun to
basketball players often participate in
summer leagues and tournaments as
me."
a way to stay in shape and hone their
Fogel's older brother, Avi, also
skills. When Elana Fogel traveled to
swayed her toward hoops. Avi, a
St. Louis to participate in an offshoot
standout on the Torrey Pines team
event of the Maccabiah Games last
and
now a freshman player at USD.
month, the off-season training was
has always been a big influence, Foonly a small part of the trip.
gel said.
"It's blending basketball and reliAvi can still remember their backgion," Fogel said. "It's the two really
yard duels when they were toddlers.
important things in my life."
"We had one of those Fisher-Price
The Maccabiah Games, an internacourts and we always used to play,"
tional sports competition known as
Avi Fogel said. "I always won."
·the Jewish Olympics, are held every
· "He still beats me every time,"
four years in Israel. Many of the playElana
said with a laugh. "I beat him
ers in St. Louis, Fogel included, hope
once, but he gave me a few extra
to represent their country at the next
points to start with."
games in 2005.
Elana says Avi's refusal totake it
Fogel, whose father, Zev, lived in
easy
on her helped make her the
Israel until he was 13, played on an
player she is today.
under-16 team from Long Beach that
The 5-foot-9wing player has played
on the varsity since her freshman
finished fourth. The week-long touryear. As a sophomore last season she
nament featured teams from all over
averaged seven points and six rethe globe.
bounds per game for the Falcons.
The junior at Torrey Pines High
She also led the team in taking
says she was thrilled to play in her
charges.
first event.
"She's a player who's willing to do a
"It's not just about basketball," said lot of the dirty work," said Torrey
Fogel, 15. "You get to learn things
Pines coach Doug Gilbert. "She's alabout different Jewish communities
ways diving for loose balls, taking
around the United States and the
charges and doing the smart thing in
world."
game situations."
In addition to playing in the games,
participants take part in a work proLast year, the Falcons :finished 13gram dubbed "A day of caring, a day
13 and missed the playoffs. This year
of sharing." In the program, players
Fogel says she wants to become
team up to clean parks and plant
more of a leader on the team.
trees in inner-city neighborhoods.
"We definitely want to make the
"It was really cool," said Fogel, who
playoffs this year," Fogel said. "Every
stayed with a host family.
year we've gotten better and I think

Torrey Pines junior
hopes to play in
Maccabiah Games

we're finally there.
Fogel says it would be a dream
come true if she and Avi could play in
the 2005 Maccabiah Games. She says
that's what they are shooting for.
Fogel will most likely play with the
team from Long Beach again next
summer (there is no San Diego girls
team). She hopes to get picked for
the junior team that would compete
in Israel the following summer (Avi
hopes to compete in a division for college players).
Fogel is already looking forward to
next summer's event.She says she
made numerous friends on her trip to
St. Louis.
· gs everyone together is
eligion," Fogel said, "but
d up having so much
more in common. which is cool."
Whitelaw Reid can be reached at (619)
93-1829or
whitelaw.reid@uniontrib.com

...,

-.ii

Elana Fogel will begin her third year as
member of the Torrey Pines varsity
squad. Eduardo Contreras /Union-Tribune
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Hopkins' nine goals lead
UCSD to wins in H20 polo
Christian. Casey Lange scored
five goals for CHC and Paul
UCSD's Jonathan Hopkins Craig added three.
scored nine goals in two games
as the Tritons' water polo team Cross country
beat Pomona-Pitzer 25-2 and
UCSD's men's team placed
then beat Redlands 16-3 yester- second out of 11 teams and the
day during the first day of the women :finished :fifth out of 11
2003 UCSD Triton Men's Wa- teams at the UC Irvine Invitater Polo Invitational at Canyon- tional at Huntington Beach's
view Pool.
Central Park. Neil Kalra led the
Hopkins (Coronado) scored Tritons men in the 8K race with
four times against Pomona- a 10th-place time of 25 minutes,
Pitzer as the Tritons built a 14--0 36.5 seconds and teammate
halftime lead. Steven Jendrusi- Robert Eap was 12th at 25:52.4.
na, Brandon Borso (Carlsbad) Central Arizona's Obed Munand Matthew Ustaszewski had tana won in 24:57.1. UCSD's
three goals apiece.
Tina Firouz placed 14th in the
Against Redlands, Hopkins women's 5K race at 19:35.4. Rahad five goals and Clark Peter- chael Cuellar of New Mexico
sen (University City) four as State won the race in 18:39.2.
the Tritons (2-0) led 8-1 after
Alliant Intemational's
two periods of play.
men's team .and the PLNU
women's team were the ·
Men's soccer
ners at the 5K USD
CBC led 8-0 after one half en Country Invitational at Mo
route to a 12-0 rout of San Jose Field.
UNION-TRIBUNE
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HIGH SCHOOLS

Dons' Tucker
will attend
Minnesota
UNION-TRIBUNE

Rico Tucker, the 5-foot-11
USDHS basketball guard who
averaged 23.9 points last season, has given an oral commitment to the University of Minnesota.
Dons coach Demetrius Laffitte said Tucker, who averaged
better than 18 points as a sophomore at Bishop's, told the Gophers he would sign a letter of
intent during the early signing
period in November.
Tucker initially had given a
commitment USD.

College plans

Fallbrook
defensive
back/wide receiver Jake
Jorde has accepted a scholarship to play football at Fresno
State. Although the 6-2, 185pounder came back for his senior season as the leading receiver in the Avocado League,
he is projected as a comerback
for the Bulldogs.
Poway's Erica Baldwin, a
5-4 setter for the No. 2-ranked
Titans, will play volleyball at Cal
State Bakersfield, an NCAA
Division II school. Baldwin is a
returning Union-Tribune AllSan Diego Section pick.
Staff writers Steve Brand and
Nlcole Vargas contributed to this
report.
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LEGAL AFFAIRS

FRONT P GE

High School Coach Fights Back
After Student's Family Sues
By

GREG

RISLING

LOS ANGELES - A former
standout college. player who went
on to make his career as a high
school coach, John Emme has
spent most of his life around
baseball.
But for the past two years it
has been legal issues that have
preoccupied the time and energy
of the former University of California, Davis, star. Emme is battling a pair of lawsuits filed by
Dr. Marc · Martinez, who claims
the 39-year-old coach committed
negligence by allowing his son to
pitch too many innings, damaging
his arm and his chances for a future in baseball.
So far, Martinez has struck out
twice , with both lawsuits being .
rejected by a judge. Emme,
meanwhile, is countersuing for $1
million in Orange County Superior Court, accusing the physician
of malicious prosecution and of
tarnishing his reputation.
Depositions are slated to begin
this week. Among the people to
be interviewed by Emme's attorney is J.D. Martinez, the former
playe at the center of the dispute. He has never spoken publicly about it.
''The damage has already been
done to me," Emme said recently.
"I hope this whole ordeal will
prevent it happening to anyone

else."
Experts ·say so-called disappoinlment lawsuits like the two
filed by J.D. Martinez's father
are becoming more commonplace. Most are frivolous, aaccording to coaching orgaruzations and are brought by parents
who 'have unrealistic opinions
about a child's athletic ability.
"Most of the time it's the athlete not living up to a parent's
expectation," said Bob Ferraro,
executive director of the National High School Coaches Association. "The coach is the easiest person to blame when an
athlete fails, but the coach is the
one doing everything to ensure
an athlete is successful."
Marc Martinez denies that's
the case with his son. He said
J.D. Martinez, 110w 20, was
good enough to get 30 letters
.. of
interest from major univers1tles
after he left his Corona del Mar
High School team in Newport
Beach.
Emme says J.D. Martinez had a 4-7 win-loss record and an
ERA of nearly 5.00 during his
junior year in 2000 .. The
teenager pitched 50 mrungs over
the three-month season, according to the coach, and never
threw a fastball over 80 mph.
Both those statistics are considered average for a pitcher in the
high school ranks, according to
Emme.

During one game, Emme sa:10,
he pulled J.D. Martinez aside after the pitcher gave up five runs
in one inning and told him he
would lose his spot in the starting rotation if he continued to
throw fastballs and didn't mix
up his pitches. The pitcher responded by going out the next
inning and retiring three batters
on only five pitches, Emme said.
That was the last time J.D.
Martinez pitched for Corona_ del
Mar. His father pulled him from
the team and he did not play
his senior year.
The father, meanwhile, disputes
Emme's statistics and says his
son wasn't the only pitcher who
was overworked.
"Parents were coming to me
saying their kids' arms were
hurting," said Marc Martmez,
who coached some of the players during the offseason. "They
asked me to talk to coach
Emme, and when I approached
him, he wasn't receptive."
In his first lawsuit filed in
rnid-2001, Marc Martinez
claimed Emme hurt his son's
chances to play either in college
or a professional league by making him throw too many pitches
and by making derogatory statements to college coaches about
both father and son.
The second suit accused Emme
of slander, alleging he made
false comments about the
181
younger Martinez to a local
newspaper.

Both actions were dismissed
for lack of merit, although the
father is appealing the second
dismissal.
The legal fight has cost the
Newport-Mesa Unified School
District, which represented
Emme, more than $20,000.
"The reason why I want to
continue this is to hold coach
Emme accountable for what he
did," Marc Martinez said.
"Emme is a great coach and
knows a lot about baseball, but
he wants to win at all costs. He
shouldn't be coaching 15- and
16-year-old kids."
Emme denies he overused the
teen or bad-mouthed him to college coaches. He called J.D.
Martinez a "good kid with a
strong work ethic," adding that
scouts who came to the games
"approached me about other
players, but not J.D."
Marc Martinez said his son
now attends the U ·versity of

San Diego. He didn't make the

baseball team last year, but
plans to try out again next
month.
"He's rolled with the punches,"
the father said.
Emme still coaches at Corona
del Mar, where he has led the
team to three league championships and a state title since
taking the helm in 1997. But he
says the experience bas made
him consider quitting.
"It has taken away a lot of
passion and love for the game,"
he said.
The debate over whether parents or coaches are to blame for
youth sports disputes continues.
Industry observers say too
much emphasis has been placed
on winning and less on intangibles such as sportsmanship and

182

teamwork. They say parents
should offer support and perspective to their kids and not focus
on the final score.
"A vast majority of parents are
well intentioned," said Dr. Joel
Fish, author of the book, "101
Ways to be a Terrific Sports
Parent" and director of The Cen.
ter of Sports Psychology in
Philadelphia. "It's easy to have a
blind spot about bow talented
your child is. But you can get a
second opinion on your child's
talent level to gauge if someone
is seeing what you are seeing."
-Associated
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Sockers hope aging vets provide
spirit from storied past
I

.,

By Glae Thlen
SPECIAL TO THE UNION-TRIBUNE

(

As they opened training camp for
this season, the Sockers also held a
reunion of sorts for players on their
last team to win an indoor soccer
championship in 1991-92.
An early arrival for the reunion was
Paul Wright, who joined the Sockers
midway through last season from Baltimore. Next was his former Blast
teammate Sean Bowers, who came to
the Sockers via an offseason trade.
And then there was Victor Nogueira, the venerable goalkeeper, involved in the last of the Sockers' major
offseason moves to bolster the roster
for a run at the club's 11th indoor
championship.

The start of training camp yesterday
at the Sports Arena came a month
ahead of the Sockers' season opener at
home against Philadelphia on Oct. 4,
when they will launch their second
season in the new MISL Last season,
they were ousted in the first round of
the playoffs after qualifying with the
worst record (14-22) of any postseason
team.
Also part of the reunion was Sockers coach Brian Quinn, who played on
the 1991-92 team in the old MISL as
well. Among old teammates, he could
jokingly comment about the age of
Nogueira, 44, when the goalie took his
position again midway through the
drills.
"Let Victor get ready," Quinn advised the team. "It might take about 30

minutes."
In reality, Nogueira took the field
with much the same gait he showed
12 years ago and took charge perhaps
even more quickly.
"Look around. Find your man," Nogueira told the defenders during a
scrimmage. "Yes, yes, yes."
Nogueira later shrugged off the kidding from Quinn as something only an
old acquaintance could say. Otherwise, he described his expectations,
heading into his 29th year of pro soccer.
"The only way is to give 100 percent," Nogueira said. "I do what I can
do, and that's all I can do."
That's plenty as far as the Sockers
are concerned, considering that Nogueira was named the outstanding

Diego area. Each played for the Nomads youth club.
. Yet another experienced player
with local ties, midfielder Kevin Legg,
returned from a one-year retirement in
a
to make the Sockers roster. He
originallyplayed for the Sockers in the
old Con .
Soccer Leagu
following
a
e,
· Legg,
ently played for
the San Diego Flash in the outdoor
A-League two years ago.
The Sockers lost three players to
retirement in forward Shandley Phillips, midfielder Nate Hetherington and
defender Jimmy Wang.
Forward David Beltran was back for
opening drills after missing almost all
of last season becau
of a severe
pelvic strain.

goalie in the MISL last season for
Milwaukee. In 11 seasons with the
Wave, he received all-star honors 10
times.
Along with Nogueira in goal, the
Sockers expect a boost from Bowers
playing on defense. Already, Wright
has integrated himself on offense at
forward.
"TheSockers won so many championships in the old days," said Bowers,
also an all-league pick last season.
"The reason they brought in Victor
Paul, myself with the rest of the guys
is that they think they can have that
again. Just from seeing the first practice, I know we can."
Bowers, 35, and Wright, 34, also
know of the Sockers' championship
tradition from growing up in the San
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Hamm, Scurry face off as foes
in Founders Cup
By BERNIE WILSON

THE ASSOCIATED PRESS

SAN DIEGO - Mia Hamm
and Briana Scurry have won
the Women's World Cup
together and had Olympic gold
medals draped around their
necks.
Today, one of them will win
the Women's United Soccer
Association championship for
the first time. The other will
be disappointed, again . .
Harnm's Washington Freedom and Scurry'.s Atlanta Beat
will play at the University of
S n Diego's Torero Stadium in
Founders Cup III to determine
the championship of the
league that formed in the afterglow of the United States'
thrilling victory in the 1999
Women's World Cup.
Atlanta lost the first
Founders Cup to San Jose on
penalty kicks in 2001 and the
Freedom lost last year to
Carolina.
Hamm, the world's mostrecognized women's soccer
player, and Scurry, a star goaltender, say that in its own way,
winning the Founders Cup
would be as prestigious as
winning the big international
tournaments.
"Each one is special and
unique, and this would be right
up there," said Hamm, who's
done everything else in her
brilliant career except win the
WUSA title. "It's definitely a
big deal. This is a league that
we all feel a huge part of.

184

"To be able to win a trophy
that as a founding member is
named after us, would be a
tremendous honor."
Beat coach Tom Stone said
there's a growing cachet to
winning the Founders Cup,
because "then you're the best
among all of the best players
in the world, all fighting for
the same title.
"There's an element of
accomplishment to that that
the other two-week tournaments can't get," Stone said.
"So much so that I have told
our elite players that this is
the truest test of your competitive nature."
There wasn't a lack of scoring in the previous two
Founders Cups - six goals in
2001 before the match went to
a shootout, and five last year
- and this will be an interesting matchup.
Although Washington was
the fourth-seeded playoff team
and Atlanta No. 2, the WUSA's
statistical leaders have ended
up in the title game.
Hamm and teammate Abby
Wambach tied for the scoring
lead with 33 points apiece
(Wambach had 13 goals and
Hamm 11), and Scurry guarded
her net with gusto for a
league-leading 0.95 goalsagainst average.

Washington Freedom forward
Mia Hamm tajces a pass during
practice Friday in Chula Vista,
Calif.

AP PHOTO/ FILE
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Atlanta Beat eyes WUSA title
Atlanta lost the first Founders
Cup to San Jose on penalty
kicks in 2001 and the Freedom
SAN DIEGO - Mia Hamm and lost last year to Carolina.
Briana Scurry have won the
Hamm, the world's most-recWomen's World Cup together and ognized women's soccer player,
had Olympic gold med.a ls draped and Scurry, a star goaltender,
around their necks.
· say that in its own way, winning
Today, one of them will win the the Founders Cup would be as
Women's United Soccer Associ- prestigious as winning the big
ation championship for the first international tournaments.
time. The other will be disap"Each one is special and
pointed, again.
unique, and this would be right
Hamm's Washington Freedom up there," said Hamm, who's
and Scurry's Atlanta Beat will done everything else in her brilplay at the University of San liant career except win the
Diego's Torero Stadium in WUSA title. "It's definitely a big
ounders Cup III to determine deal. This is a league that we all
the championship of the league feel a huge part of.
that formed in the afterglow of
"To be able to win a trophy
the United States' thrilling vic- that as a founding member is
tory in the 1999 Women's World named after us, would be a
Cup.
tremendous honor."
By Bernie Wilson
Associated Press Sports Writer
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Beat's Hooper fiery on field, disarming off i
By TOD LEONARD

San Diego Union-Tribune

SAN DIEGO - This is the image: Charmaine Hooper wearing a
frilly June Cleaver apron.
For any WUSA defender who
has felt the thump of an elbow on
her cheek, for any goalkeeper in
the world who has heard the rippling of the net while sprawled on
the turf, the notion is totally, laughably incongruous.
It's as believable as Reese Withrspoon
lacing up some Pumas,
(
:apping on shinguards and playing sweeper for the Spirit.
But Hooper's Atlanta Beat teammates and her coaches will swear
to you that she is the squad's Beckham with a blender. She brings
cookies to practice and brownies
on road trips, and she sweetly prepared lunch recently for a former
teammate who'd come home to Atlanta.
She's a regular Martha Stewart,
planning team activities and organizing games of charades and
Scrabble.
"People rlon't realize how girlie
Charmaine is," said Beat coach
Tom Stone. "It's very disarming to
see that side of her."
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Charmaine
Hooper

Former North Carolina
State star was named the
Atlanta Beat's MVP for
the third straight year.
Disarming and alarming, given
Hooper's reputation as the fiercest
forward in the WUSA.
A year ago, Sports Illustrated
dubbed Hooper the fittest athlete
in the league, while WUSA coaches
gave her the dubious distinction of
"dirtiest" player. All that means is
the 5-foot-7, 155-poundercanreally
pack a punch when she wants to.
The all-time leader in goals and
appearances for Canada, Hooper
has netted 34 goals in three years
in the WUSA, second only to the 36
by Boston's Dagny Mellgren. For
the third straight year, she will be
the Beat's MVP, and despite being
the second-oldest player in the
league at 35, she tops the WUSA in
total points with 81.
No point was bigger than the one
last Sunday, when Hooper outraced Defender of the Year Joy
Fawcett in overtime to score the
winning goal in Atlanta's 2-1 win

On TV
WUSA Founders Cup: At-

lanta Beat vs. Washington Free-

dom, 4 p.m. today, ESPN2

over the Spirit in the semifinals.
The victory propelled the Beat
into today's Founders Cup III
championship game against the
Washington Freedom at the University of San Diego's Torero Stadium.
Two years ago, Atlanta was bitterly disappointed to lose the title
match to San Jose in penalty kicks,
with Hooper, stunningly, contributing to the loss by shanking her
shot from the spot wide right.
"We have tried the last two years
to get to this point, and we've failed
each time," Hooper said this week
with her usual frankness. "The first
year somebody said, 'Wait till next
year.' But you never say that, because 1t may never come again.
"Now that we're here this time,
we are not leaving without that
bloody trophy. I want it more than
anything else."

Born in South America, raised in
southern Africa and Ottawa,
Canada, and schooled at North Carolina State, Hooper is the daughter
of a diplomat. But she's a nything
but diplomatic
"There's tons to admire about
her, " U.S. national team star Julie
Foudy said. "She's as strong a
player as I've ever seen. I like her
intensity;she'salwaysfightingand
scrapping. You can't push her off
d everyone gets frusat. "
rinsistsshe'swell past
dwelling on it, and a victory in the
Founders Cup would no doubt settle any lingering resentment.
"There's no doubt that when the
WUSAstarted, Charmaine saw it as
a stage on which to prove herself,"
Stone said. "There's no question
that if she had been born in America, it would be (Mia) Hamm, (Kristine) Lilly and Hooper as the three
greatest women's soccer players in
this country.

(

The Associated Press

Atlanta Beat goalie Briana Scurry, center, jostles with Nikki Serlenga,
left, while worming up during practice Friday in Chula Vista, Calif. The Beat
will face the Washington Freedom in today's WUSA championship game in
Son Diego. The winner will claim the Founders Cup.
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